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VEHICLE EQUIPMENT—E.D. Va.: Fireman’s Rule bars injured firefighter’s
claims against RV fridge maker, (Mar. 27, 2017)
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By Georgia D. Koutouzos, J.D.

The manufacturer of a gas absorption refrigerator installed in a recreational vehicle was entitled to assert
Virginia’s so-called Fireman’s Rule—which eliminates a defendant’s liability for negligent conduct that injures
certain public officials performing their duties—as a defense to claims leveled against it by a volunteer firefighter
who had sustained personal injury while responding to a fire allegedly caused by the defective refrigerator,
a federal court in that state determined. A blanket "products liability" exception to the Fireman’s Rule should
not be accepted when willful or wanton conduct has not been established, the court instructed, finding that the
injured man did not show that the refrigerator maker’s actions, or lack thereof, met the high bar of willfulness/
wantonness necessary to negate the applicability of that defense (Runnels v. Norcold, Inc., March 24, 2017,
O’Grady, L.).

A gas absorption refrigerator in a couple’s recreational vehicle caught fire and the fire spread, ultimately
destroying the RV as well as the couple’s home and garage. In addition, a volunteer firefighter who responded
to the fire was injured on the scene when a piece of shrapnel struck his arm. The injured firefighter and the RV
owners sued the refrigerator’s manufacturer, Norcold, Inc., alleging various product liability claims. The parties
eventually settled the RV owners’ claims, leaving only those of the firefighter, who alleged breach of the implied
warranty of merchantability and that the manufacturer’s willful and wanton conduct with respect to their product’s
admitted defect amounted to an intentional tort.

Before the settlement, Norcold moved for summary judgment on the basis that Virginia’s so-called Fireman’s
Rule (a common-law rule that eliminates a defendant’s liability for negligent conduct that injures certain public
officials performing their duties) applied to the firefighter’s claims, to which the firefighter responded with his own
motion seeking summary judgment on all of the manufacturer’s affirmative defenses.

Fireman’s Rule. The answer to the question of whether the injured man was eligible to recover from the
manufacturer notwithstanding the state’s Fireman’s Rule turned on whether the refrigerator maker’s actions rose
to the level of willful or wanton conduct; a fact-specific inquiry. The injured firefighter argued that the defense did
not apply when there was evidence of negligent design or maintenance. In that regard, Norcold had admitted
that corrosion and fatigue failure of the refrigerator’s boiler tube—and a resulting leak of explosive hydrogen
gas from the cooling unit—was a product defect, and had undertaken several product safety recalls and retrofit
campaigns before ultimately redesigning the product in 2012, the firefighter asserted.

The relevant legal authorities did not support the injured man’s argument, however, inasmuch as both prior case
law and sound logic underpinned the conclusion that the Fireman’s Rule applies equally to breach of warranty
and products liability claims. With respect to the warranty-based claim in the case at bar, the injured firefighter
fell outside of the class of permissible plaintiffs under the state statute governing recovery of damages for
breaches of warranty because he neither had been a user, purchaser, or beneficiary of the Norcold refrigerator,
nor had derived any benefit whatsoever from the product or engaged in any relevant commercial interaction
with the manufacturer. Instead, the firefighter had arrived at the scene only after the refrigerator allegedly had
malfunctioned and caused the fire. As such, he had not interacted with the refrigerator as a consumer; rather,
he had interacted with the fire as a public official, thus placing his claims outside of the class of commercial
transactions contemplated by breach of warranty claims.
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Furthermore, relevant case precedent supported the conclusion that the Fireman’s Rule prevents plaintiffs from
recovering on theories of negligence or strict liability in products liability cases. Regardless of what causes a fire,
a fireman’s job requires that he or she respond to fires in order to promote public safety. And neither a fireman’s
assumption of the risk nor his/her entitlement to worker’s compensation is altered in any way by the fact that a
fire might have been caused by a defective product. Accordingly, Virginia law does not support an exception to
the Fireman’s Rule for products liability cases except where wanton or willful conduct is present.

Willful or wanton conduct. In support of his claim of willful/wanton conduct, the inured firefighter suggested that
Norcold knew that its recalls were not working because it continued to receive customer complaints about fires
thereafter. In addition, the refrigerator maker admitted that fires potentially could occur in its product even after a
retrofitted high-temperature sensor was installed pursuant to a recall. As such, the product was not safe as long
as the defect in the tubing was present and the manufacturer’s failure to remedy those defects amounted to a
conscious and reckless disregard for human life, according to the firefighter.

However, those facts did not satisfy the firefighter’s burden of showing willful or wanton conduct. The cases
and principles he cited for the proposition that a product defect could rise to the level of an intentional tort all
possessed one thing in common: the defendants had declined to take any action in response to a known danger.
In contrast, courts consistently have declined to find willful or wanton conduct in products liability cases where a
defendant has taken some, but perhaps insufficient, action.

In the case at bar, nobody contended that Norcold simply had stood by and paid out legal settlements instead of
attempting to address the fire claims it was receiving. Nor did the firefighter produce any internal documents to
suggest an institutional mentality of callous indifference to public safety. Instead, Norcold apparently had sought
to limit the risks of fire in its refrigerators by both redesigning the products and recalling them for retrofits which
reduced but did not completely eliminate the fire risk. The company had a series of alternative designs from
which to choose, but it was irrelevant that it did not implement some of them until 2012. At the end of the day,
the undisputed evidence showed that the manufacturer had considered prototypes and had made a series of
calculated business decisions that reduced, albeit did not eliminate, the possible dangers of its products. Those
actions hardly could be classified as a conscious disregard of another’s rights.

Norcold may have been negligent in failing to have addressed more promptly its refrigerators’ defects until the
2012 redesign, but with the RV owners out of the case, negligence no longer sufficed and the firefighter failed to
meet the higher bar of willful and wanton conduct sufficient to remove the case from the 50-year old precedent of
the Fireman’s Rule. Accordingly, the manufacturer’s motion for summary judgment was granted on the basis of
that defense.

The case is No. 1:16-cv-713.
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