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A claim brought by a passenger in a 1994 Mazda Protégé that the car’s passive restraint system was defective
because it fails to properly restrain people of small stature was not preempted by federal motor vehicle
safety standards, the U.S. District Court for the District of Montana ruled in denying summary judgment to the
manufacturer. Several affirmative defenses asserted by Mazda were stricken, and two experts proffered by the
passenger will be permitted to testify at trial (Speaks v. Mazda Motor Corp., August 7, 2015, Christensen, D.).

Background. Incarnacion Speaks was a passenger in a 1994 Mazda Protégé driven by her husband Kevin
when a Pontiac making an improper turn struck their car nearly head on, causing Incarnacion abdominal injuries
and lacerations to her pancreas and duodenum. She brought strict liability claims against Mazda Motor Co. and
Mazda Motor of America, Inc. (together, Mazda). Speaks, who is about 4’9” and weighed about 110 pounds
at the time of the accident, asserted that the car’s passive restraint system was defective because it fails to
properly restrain people of small stature. Mazda moved to exclude her design defect expert and her causation
expert on the ground that their opinions and testimony were unreliable, and for summary judgment on the ground
that without their testimony she lacked support for her claims. Mazda also moved separately for summary
judgment, arguing that her claims were preempted by federal safety standards. Finally, Speaks moved for partial
summary judgment on several of Mazda’s affirmative defenses.

Expert testimony. The court declined to exclude testimony of either expert. Mazda argued that her design
defect expert relied upon studies that were irrelevant because they addressed accidents in which the
circumstances were different from the present case. However, the court observed that Mazda’s own expert
conceded that for vehicles using automatic belting designs, occupant kinematics were similar regardless of
whether the manual lap belt was in use, and that some of the studies showed that the automatic belting design
can cause injuries in the same body area as in the passenger in this case. Further, while Mazda argued that the
expert had relied upon studies that focused on drivers rather than passengers and that involved more severe
crashes than this accident, these were matters for cross-examination. The Federal Rules of Evidence did not
require him to have performed any testing personally, and it also was unnecessary for him to have produced
testing or literature that was publicly available, such as NHTSA tests.

Based upon the testimony of the passenger and the responding paramedic, as well as the passenger’s medical
records, the passenger’s causation expert—a biomechanical engineer—opined that the passenger was wearing
her shoulder belt properly over her shoulder at the time of the accident, and that the belt caused her abdominal
injuries. Mazda asserted that it was impossible that the belt was properly applied across her shoulder and
that the belt must have been under her arm, but a disagreement about how the injuries were caused did not
show that the engineer’s opinions were unreliable. Although Mazda argued that the testimony of the engineer
was unreliable because she had relied in part upon the testimony of the passenger to support her opinion, the
court found that this reliance did not violate the scientific method or any rule. Her opinions also were based
on her experience and training, her review of the accident reports and photographs, an inspection of the
vehicle, a review of the relevant literature, and other materials. However, while allowing her testimony, the court
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reserved until trial a ruling on whether she could offer design defect opinions, which it believed were likely to be
inadmissible due to her lack of expertise in designing vehicles or vehicle components.

Because Mazda’s motion for summary judgment based upon a lack of sufficient evidence depended upon the
exclusion of the passenger’s experts, that motion also was denied.

Preemption. The passenger’s design defect claim was not preempted by Federal Motor Vehicle Safety Standard
(FMVSS) 208, which as promulgated in 1984 required auto manufacturers to equip some but not all of their 1987
vehicles with passive restraint systems such as airbags, automatic belts, or other passive restraint technologies.
Her claim does not depend on requiring Mazda to have installed an airbag or on a finding that every automatic
seatbelt design was inherently defective; instead, she needs to convince a jury that Mazda’s particular design
for a passive belting system was defective, and she presented evidence showing safer, feasible alternative
designs for passive belting systems. Nothing in FMVSS 208 required Mazda to design its passive belting system
in the particular manner it chose. Conflicting expert testimony presented by Mazda on the possibility of a safer
alternative design reinforced the court’s belief that this is an issue for a jury to decide.

Affirmative defenses. Observing that Mazda agreed to withdraw its affirmative defense on assumption of risk,
the court also granted partial summary judgment to the passenger on several of the company’s other affirmative
defenses.

Mazda argued that the passenger had unreasonably misused the shoulder belt by placing it under her armpit
in contravention of specific warnings in the owner’s manual. However, this use was not unreasonable misuse
because it was reasonably foreseeable to Mazda, which actually foresaw it by placing warnings against it in the
manual.

Contributory negligence is not a valid defense in a strict products liability case under Montana law, whether
asserted against third parties or against the passenger. However, Mazda is not prohibited from contesting the
passenger’s design defect claim based on the alleged improper fit of the seatbelt for people of small stature, and
whether evidence related to under-the-arm use is admissible depends on the passenger’s presentation of her
claim.

Mazda will not be able to introduce at trial evidence of its compliance with federal regulations because under
Montana law, compliance with standards and regulations is irrelevant and inadmissible on the issue of whether
a product is defective. The focus in design defect cases is on the condition of the product rather than its
manufacturer’s conduct or knowledge.

Similarly, Mazda will not be able to assert that the car conformed to the state of the art at the time it was
manufactured because the state of the art defense cannot be used in strict products liability cases. This evidence
is used to raise issues of reasonableness and foreseeability, whereas in strict liability cases the manufacturer
is imputed with knowledge of a product’s undiscovered and undiscoverable dangers. Thus, this evidence is
irrelevant and inadmissible to establish whether Mazda knew or could have known of the dangers of its product,
but the court noted that it can be used to rebut opinion testimony by an expert for the passenger that a proposed
alternative design was safer than the design actually used by Mazda.

Finally, Mazda was not entitled to summary judgment on its preemption defense because her claims were not
preempted by FMVSS 208. However, preemption is a valid defense to strict liability claims, and Mazda will be
able to assert it if the passenger presents evidence at trial contending that a design using a two-point automatic
shoulder belt with a manual lap belt is inherently defective.

The case is No. CV 14-25-M-DLC.

Attorneys: Dennis P. Conner (Conner & Marr, PLLP), and Robert M.N. Palmer (Palmeroliver, PC) for Incarnacion
L. Speaks. David R. Kelly (Bowman & Brooke LLP), and Matthew J. Cuffe (Worden Thane) for Mazda Motor
Corp., and Mazda Motor of America, Inc.

Companies: Mazda Motor Corp.; Mazda Motor of America, Inc.
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