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A company that purchased the assets of the manufacturer of a plastic wrapping machine could be liable to an
injured worker under the product line exception to a successor theory of liability, the U.S. District Court for the
Eastern District of New York ruled. However, the purchaser could not be held liable in its own right on a failure
to warn claim because there was no evidence of a special relationship between it and the buyer of the machine
(Vicuna v. O.P. Schuman & Sons, May 14, 2015, Korman, E.).

Background. Federica Vicuna, who is domiciled in New York, worked for Muffins ‘n’ More, which is located in
Brooklyn, New York. She operated a Model 60 horizontal wrapper, which moves baked goods across a conveyor
belt and then wraps them at the point of operation in plastic wrap that is heat-sealed by a descending heating
element. The operating manual states that the machine should be operated in automatic mode, during which
it has a polycarbonate guard in place to protect the operator from coming in contact with the heating element.
However, her employer instructed her to operate it in manual mode so that she could put her hand very close to
the point of operation to adjust the baked goods to prevent them from being damaged. She was not given a copy
of the operating manual or any other written instruction for the machine. In February 2012, while operating the
machine in manual mode, three of her fingers were crushed and burned by the descending heating element, and
two of them had to be amputated.

The wrapper was manufactured by S.K.S. Equipment Co., a Pennsylvania corporation, as part of a line of
wrapping products under the AmeriPak, Inc. brand name. S.K.S. discontinued manufacture of the Model 60 in
1999 and sold the last one in 2004. That year, S.K.S. entered an asset purchase agreement with O.P. Schuman
& Sons, Inc., also a Pennsylvania corporation, pursuant to which Schuman purchased for $300,000 the
AmeriPak product line, the blueprints and patents for the AmeriPak line of machines, and the goodwill, customer
lists, and product records for AmeriPak. All eight S.K.S. employees then joined Schuman. The agreement
prohibited S.K.S. from engaging in any activity except for winding up and dissolving the corporation. It was not
formally dissolved because the accountant who was responsible for doing so died before filing the necessary
paperwork, but S.K.S. has no assets or liability insurance. The agreement also provided that Schuman would not
assume any liabilities of S.K.S., including liability for potential product liability suits. Seven weeks before Vicuna’s
accident, Muffins ‘n’ More had asked Schuman to send it an operator’s manual and some replacement parts for
the Model 60; the manual Schuman sent it designated AmeriPak as “a division of O.P. Schuman and Sons, Inc.”

Vicuna, along with her husband Martin Varelas, brought claims for strict product liability, failure to warn, breach
of express and implied warranties, and negligence (along with a loss of services claim by Varelas) against
Schuman, S.K.S, and AmeriPak. Vicuna and Varelas subsequently discontinued without prejudice their claims
against AmeriPak and filed a request for a certificate of default against S.K.S. for failure to plead or defend the
action. Schuman filed a cross-claim against S.K.S., and then moved for summary judgment on the issue of
successor liability and the failure to warn claim.

Choice of law. The court first determined that Pennsylvania law rather than New York law applied to the
successor liability claims. Schuman argued that New York law should apply because it provides greater
protection to a successor corporation, but the court found that there was no conflict. New York had an interest
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in ensuring that its own domiciliaries could obtain relief from injuries in tort and Pennsylvania had an interest
in defining the rights and responsibilities of its corporations and protecting them from liability. However,
Pennsylvania, but not New York, recognizes the product line exception to the general rule that a corporation
purchasing another’s assets is not liable for its predecessor’s torts. Therefore, New York’s interests would be
fulfilled by the application of Pennsylvania law, and New York had no significant interest in applying its successor
liability law to this case. No Pennsylvania interest would be harmed by the application of Pennsylvania law, and a
Pennsylvania corporation could not be surprised by the application of Pennsylvania law in determining its liability.

Successor liability/product line exception. Summary judgment was denied to Schuman because the worker
presented sufficient evidence for a jury to determine that the requirements of the product line exception to
the general rule on successor liability had been satisfied. The court found that both the mandatory and non-
mandatory factors had been met for this exception. The evidence suggested that Schuman had acquired
substantially all of S.K.S.’s manufacturing assets, and the defendants did not contest that they acquired
substantially all of its assets for the AmeriPak, Inc. line of products. Further, there was evidence that Schuman
undertook essentially the same manufacturing operation as S.K.S. after the purchase, including manufacturing,
selling, and servicing AmeriPak horizontal wrappers without making any substantial design changes, and
Schuman provided support and replacement parts for the discontinued Model 60.

A jury could determine that the worker had no remedies against S.K.S. despite the default judgment against it
because it no longer existed except on paper and existed only because the accountant died before he could file
the dissolution paperwork. Ruling that the existence of a paper-only corporation could defeat successor liability
as a matter of law would provide an easy way for successor corporations to evade liability, the court reasoned. A
jury also could find that Schuman’s acquisition of the customer records, patents, and blueprints for the AmeriPak
line of products gave the company the ability to estimate the risks involved and spread them out in costs to its
consumers. Finally, a jury could conclude that it would be fair for Schuman to assume the risk of a defective
product manufactured by S.K.S. because it had benefitted from the reputation and goodwill associated with
AmeriPak products.

Failure to warn/special relationship. However, the court determined that Schuman could not be held liable
in its own right on the failure to warn claim independent of any successor liability. Under New York law (no
parties had challenged its application to this claim), a successor corporation may have a duty to warn purchasers
of a product manufactured by the predecessor when there is a “special relationship” between the successor
and the purchaser. However, the only contact between Schuman and Muffins ‘n’ More was the sale of an
operator’s manual and some replacement parts, and there was no evidence of any offer by Schuman to service
the machine or any service contract, or of any other contact before or since. Therefore, Schuman had no duty to
warn the worker regarding any risks of the machine.

The case is No. 13-CV-2834 (ERK) (VVP).
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