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DEFECTS—CHEMICAL PRODUCTS—S.D. Ohio: Negligence claims in
chemical dumping action survive manufacturer’s summary judgment
motion, (Nov. 8, 2016)
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In a second order issued on November 7 in the first non-bellwether case involving the dumping of toxic
chemicals by E.I. du Pont de Nemours at its manufacturing facility in Wood County, West Virginia, a federal
district court in Ohio rejected the manufacturer’s motion for judgment as a matter of law on a negligence claim
filed by a resident who claimed to have developed testicular cancer as a result of his exposure to a chemical
in the water supply discharged from the manufacturer’s plant. In reaching this conclusion, the court found the
resident had proffered sufficient evidence to allow a jury to find that his testicular cancer had been caused by his
exposure to C-8 released into the water supply by the manufacturer (In re: E.I. du Pont de Nemours & Co. C-8
Personal Injury Litigation (Vigneron v. E.I. du Pont de Nemours & Co., November 7, 2016, Sargus, E.).

A resident who is a member of a class of 3500-plus individuals permitted under a contractual agreement to file
personal injury or wrongful death claims against a manufacturer that the class believes was responsible for
their exposure to C-8 filed suit against the manufacturer alleging claims for negligence and punitive damages.
In 2005, the agreement commissioned a panel of epidemiologists to study human diseases among the class
members. At the conclusion of the study, the panel issued Probable Link Findings for six human diseases:
kidney cancer, testicular cancer, thyroid disease, ulcerative colitis, diagnosed high cholesterol, and pregnancy-
induced hypertension and preeclampsia. Under the terms of a settlement agreement, the Probable Link Findings
will be applied to claims by individuals who prove that they are members of the class and show that they suffer or
have suffered from a Linked Disease. Application of these findings prohibits the manufacturer from challenging
whether it is probable that exposure to C-8 is capable of causing the linked disease.

Specific causation expert opinion. Initially, the manufacturer asserted that it was entitled to judgment on the
resident’s negligence claim because the opinion of his sole expert on specific causation was inadmissible in
its entirety. The court rejected this argument, based on its decision in a related motion that found the expert’s
specific causation report and testimony to be relevant, reliable, and admissible.

Multiple possible causes. Under Ohio law, the resident bore the burden of proving specific causation by
showing that it is "more likely than not" that he would not have developed testicular cancer but for his exposure
to C-8. The manufacturer contended that the resident could not make this showing because his cancer is as
reasonably attributable to a cause (whether known or unknown) for which the manufacturer has no liability. The
court disagreed with the manufacturer’s contention, holding that there was no evidence or allegation of any other
company releasing C-8 and contaminating the water that was supplied to the resident’s home.

Specific causation opinion. The manufacturer asserted that under Ohio law, a differential etiology alone is
insufficient to prove specific causation unless "all" other potential causes of the disease can be eliminated.
Thus, the manufacturer contended that it was entitled to judgment because the resident’s expert witness did
not reliably exclude all other potential causes of his cancer. After analyzing the arguments presented, the
court reasoned that due to the application of the scientific finding that it was more likely than not that there
was a link between the resident’s exposure to C-8 and his testicular cancer, a differential diagnosis alone was
sufficient to determine specific causation in this case. Based on the facts presented, the court concluded that the
manufacturer was not entitled to summary judgment on the resident’s negligence claim.
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The case is Civil Action No. 2:13-md-2433 (related document is Case No. 2:13-CV-136).

Attorneys: David John Butler (Taft Stettinius & Hollister LLP) for Kenneth Vigneron, Sr. Damond R. Mace (Squire
Patton Boggs), Clifford F. Kinney, Jr. (Spilman Thomas & Battle, PLLC) and Kevin T. Van Wart (Kirkland & Ellis
LLP) for E. I. du Pont de Nemours and Co.

Companies: E. I. du Pont de Nemours and Co.
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