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PLAINTIFFS:
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None None

PROCEEDINGS: MINUTE ORDER GRANTING MOTION TO DISMISS (IN
CHAMBERS)

Before the Court is a Motion to Dismiss filed by Defendants Johnson &
Johnson; Janssen Research & Development, LLC; and Janssen Pharmaceuticals,
Inc. (“Johnson”) (Doc. No. 47) (“Motion”).  The matter came before the Court for
hearing on March 25, 2013.  The Court has considered all papers filed in support of,
and in opposition to, the Motion, and the arguments put forth at the hearing, and for
the reasons set forth below, the Court GRANTS Johnson's Motion.  
  

I. BACKGROUND
A. Procedural Background

This is a products liability lawsuit brought by Plaintiff Gail Holmes alleging she
suffered adverse reactions to Levaquin, a brand name drug developed,
manufactured, and marketed by Johnson; and Cerebyx, a brand name drug
developed, manufactured, and marketed by Defendant Pfizer, Inc., Pfizer

MINUTES FORM 11 Initials of Deputy Clerk __md__
CIVIL -- GEN Page 1

Case 5:12-cv-01708-VAP-DTB   Document 58   Filed 04/11/13   Page 1 of 15   Page ID #:1667



EDCV 12-01708 VAP (DTBx)
HOLMES v. HOSPIRA, INC., et al. 
MINUTE ORDER of April 11, 2013

Pharmaetucals, Inc., Parke-Davis, Warner-Lambert Company, and Warner-Lambert,
LLC.  

On November 8, 2011, Plaintiff filed a complaint in the Superior Court of
California, County of Riverside (Ex. A to Not. of Removal (Doc. No. 1) (“Original
Complaint”)) against defendants Hospira, Inc. (“Hospira”); Pfizer, Inc. and Pfizer
Pharmaceuticals, Inc. (collectively, “Pfizer”); Parke-Davis, a division of Warner-
Lambert Co., Warner-Lambert Company, and Warner-Lambert Company LLC
(collectively, “Parke-Davis”); and Does 1 through 15.  (Original Compl. at 1)  Plaintiff
alleged nine claims: (1) strict products liability against Hospira; (2) negligence
against Hospira; (3) negligence per se against Hospira; (4) fraud against Pfizer; (5)
negligent misrepresentation against Pfizer and Parke-Davis; (6) fraud by
concealment against Pfizer; (7) express warranties breach against Hospira; (8)
implied warranties breach against Hospira; and (9) consumer protection claim
against Pfizer.  (Id.) 

On August 31, 2012, Plaintiff filed her first amended complaint in the Superior
Court of California, County of Riverside (Ex. A to Not. of Removal (Doc. No. 1-1)
(“FAC”) against the same defendants as the Original Complaint, plus Johnson. 
(FAC at 1.)  Plaintiff alleged eight claims in the FAC: (1) strict products liability for
Levaquin against Johnson; (2) strict product liability for generic fosphenytoin against
Hospira; (3) fraud and fraudulent concealment against Pfizer; (4) conscious
misrepresentation involving physical harm against Pfizer; (5) negligent
misrepresentation involving physical harm against Pfizer; (6) negligent failure to
provide adequate warnings for a prescription drug for fosphenytoin against Pfizer;
(7) violations of Cal. Bus. & Prof. Code §§ 17200, et seq. against Johnson; and (8)
violation of Cal. Bus. & Prof. Code §§ 17200, et seq. against Pfizer.  (See generally
FAC.)

Hospira removed the action to this Court on October 5, 2012.  (See generally
Not. of Removal.)

On January 10, 2013, the Court granted Johnson’s motion to dismiss and
dismissed both claims against Johnson, with leave to amend.  (See January 10,
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2013 Minute Order 1) Granting Johnson & Johnson’s Motion and 2) Granting, In
Part, and Denying, in Part, Hospira’s Motion (Doc. No. 31) (“January 10, 2013
Order”).)  The Court also granted, in part, and denied, in part, Hospira’s motion to
dismiss.  (Id.)  

On January 29, 2013, Plaintiff dismissed Hospira from this action.  (See Doc.
No. 39.)

On February 4, 2013, Plaintiff filed a second amended complaint against
Pfizer, Parke-Davis, and Johnson (Doc. No. 42) (“SAC”).  Plaintiff alleged seven
claims in the SAC: (1) strict products liability for Levaquin against Johnson (“First
Claim”); (2) fraud and fraudulent concealment against Pfizer; (3) conscious
misrepresentation involving physical harm against Pfizer; (4) negligent
misrepresentation involving physical harm against Pfizer; (5) negligent failure to
provide adequate warnings for fosphenytoin against Pfizer; (6) violations of Cal. Bus.
& Prof. Code §§ 17200, et seq. against Johnson (“Sixth Claim”); and (7) violations of
Cal. Bus. & Prof. Code §§ 17200, et seq. against Pfizer.  (See generally SAC.)  

On February 13, 2013, Johnson filed the instant Motion.  On February 25,
2013, Plaintiff filed her opposition (Doc. No. 49) (“Opposition”).  Johnson filed its
reply on March 4, 2013 (Doc. No. 52) (“Reply”).    

B. Plaintiff’s Allegations
Steven-Johnson Syndrome (“SJS”) and Toxic Epidermal Necrolysis (“TEN”)

(collectively, “SJS/TEN”) are extremely severe cutaneous adverse reactions which
result in skin necrolysis, blistering, and mucous membrane destruction, through an
auto-immune mechanism.  (SAC ¶ 40.)  Levofloxacin is among the medications
associated with the onset of SJS/TEN.  (Id. at ¶ 41.)  

Plaintiff suffered personal injuries as a result of her ingestion and exposure to
levofloxacin, under the brand name Levaquin.  (Id. at ¶ 2.)  Johnson is responsible
for developing, formulating, designing, testing, manufacturing, and marketing
Levaquin.  (Id. at ¶¶ 3, 5-9.) 
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Before her exposure to Levaquin, Plaintiff was a “healthy individual who
engaged in activities of daily living with vigor and enthusiasm.”  (Id. at ¶ 47.)

 On September 10, 2009, Plaintiff went to her doctor to complain of a cough. 
(Id. at ¶ 42.)  Plaintiff’s doctor prescribed Levaquin for strep throat.  (Id. at ¶ 43.) 
Plaintiff took the prescribed amounts of Levaquin until September 19, 2009.  (Id.)

On September 13, 2009, Plaintiff went to the emergency room because of her
ongoing symptoms, which now included “altered mental status.”  (Id. at ¶ 45.)  She
was evaluated and discharged.  (Id.)

On September 13, 2009, Plaintiff was admitted to the emergency room at
Palomar Medical Center (“PMC”) in Escondido, California.  (Id. at ¶ 46.)  

Plaintiff again went to the emergency room on September 14, 2009, and was
admitted to the hospital at PMC.  (Id. at ¶ 48.)  At that time, physicians noted that
Plaintiff had “no known drug allergies” and suspected that she suffered a stroke.  (Id.
at ¶ 49.)

Plaintiff suffered a seizure and was admitted to the Intensive Care Unit (“ICU”)
on September 15, 2009.  (Id. at ¶ 50.)  Dr. Steve Kuriyama examined Plaintiff during
an infectious disease consultation and noted that Plaintiff’s skin appeared
“unremarkable.”  (Id. at ¶ 53.)

On September 18, 2009, Tamara Harry, RN, noted that Plaintiff’s skin had
“mottled areas.”  (Id. at ¶ 55.)
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On September 19, 2009, Plaintiff became comatose.1  (Id. at ¶ 57.)  By
September 21, 2009, Plaintiff suffered from skin lesions that Dr. Kuriyama thought
might be an adverse reaction to Oseltamivir.  (Id. at ¶ 61.)  Also on September 21,
2009, Plaintiff’s doctors noted that she had developed blistering and bleeding skin. 
(Id. at ¶ 62.)  

On September 25 2009, Dr. David Wolfe stated that Plaintiff “may also have
[SJS/TEN] overlap as supported by her back exam.  Regardless, the etiology is most
certainly drug based . . . once of her early meds.”  (Id. at ¶ 63.)  

Plaintiff emerged from her coma on October 5, 2009.  (Id. at ¶ 68.)  Plaintiff
was transferred to the acute rehabilitation unit on October 8, 2009, and her doctors
noted that she had “H1N1 encephalitis and/or dermatitis possibly secondary to
Tamiflu.”  (Id. at ¶ 74.)  On October 28, 2009, Plaintiff was “readmitted to PMC for
treatment of septic shock that was a result of infections that occurred due to the
tissue damage from her skin disease and the wounds that arose as a result of
[SJS/TEN].”  (Id. at ¶ 76.)  

Plaintiff was discharged on December 2, 2009.  (Id. at ¶ 81.)  Dr. Julie J.
Chuan diagnosed Plaintiff with SJS on her discharge summary.  (Id.) 

1Johnson contends that this allegation is contradicted by an allegation in the
same paragraph in the SAC, which states:

During his September 19, 2009 [sic], Dr. William S. Samuels noted that
on September 14, 2009, Gail Holmes “appeared awake and alert but
could not speak in sentences and could not follow commands.” []  Dr.
Samuels also noted that Gail Holmes was comatose with “no obvious
reason for the coma.”

(SAC ¶ 57; Mot. at 4.)  While this paragraph may be muddled, Plaintiff does allege
sufficiently that, at least beginning September 19, 2009, she was comatose.
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II. LEGAL STANDARD
Federal Rule of Civil Procedure 12(b)(6) allows a party to bring a motion to

dismiss for failure to state a claim upon which relief can be granted.  Rule 12(b)(6) is 
read in conjunction with Rule 8(a), which requires only a short and plain statement of
the claim showing that the pleader is entitled to relief.   Fed. R. Civ. P. 8(a)(2);
Conley v. Gibson, 355 U.S. 41, 47 (1957) (holding that the Federal Rules require
that a plaintiff provide "'a short and plain statement of the claim' that will give the
defendant fair notice of what the plaintiff's claim is and the grounds upon which it
rests." (quoting Fed. R. Civ. P. 8(a)(2))); Bell Atl. Corp. v. Twombly, 550 U.S. 544,
555 (2007).  When evaluating a Rule 12(b)(6) motion, a court must accept all
material allegations in the complaint — as well as any reasonable inferences to be
drawn from them — as true and construe them in the light most favorable to the non-
moving party.  See Doe v. United States, 419 F.3d 1058, 1062 (9th Cir. 2005); ARC
Ecology v. U.S. Dep't of Air Force, 411 F.3d 1092, 1096 (9th Cir. 2005); Moyo v.
Gomez, 32 F.3d 1382, 1384 (9th Cir. 1994).

 "While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not
need detailed factual allegations, a plaintiff's obligation to provide the 'grounds' of his
'entitlement to relief' requires more than labels and conclusions, and a formulaic
recitation of the elements of a cause of action will not do."  Twombly, 550 U.S. at
555 (citations omitted).  Rather, the allegations in the complaint "must be enough to
raise a right to relief above the speculative level."  Id.  

To survive a motion to dismiss, a plaintiff must allege "enough facts to state a
claim to relief that is plausible on its face."  Twombly, 550 U.S. at 570; Ashcroft v.
Iqbal, 556 U.S. 662, 129 S. Ct. 1937, 1949 (2009).  "The plausibility standard is not
akin to a 'probability requirement,' but it asks for more than a sheer possibility that a
defendant has acted unlawfully.  Where a complaint pleads facts that are 'merely
consistent with' a defendant's liability, it stops short of the line between possibility
and plausibility of 'entitlement to relief.'"  Iqbal, 129 S. Ct. at 1949 (quoting Twombly,
550 U.S. at 556).  Recently, the Ninth Circuit clarified that (1) a complaint must
"contain sufficient allegations of underlying facts to give fair notice and to enable the
opposing party to defend itself effectively," and (2) "the factual allegations that are
taken as true must plausibly suggest an entitlement to relief, such that it is not unfair
to require the opposing the party to be subjected to the expense of discovery and
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continued litigation."  Starr v. Baca, 652 F.3d 1202, 1216 (9th Cir. 2011).   

Although the scope of review is limited to the contents of the complaint, the
Court may also consider exhibits submitted with the complaint, Hal Roach Studios,
Inc. v. Richard Feiner & Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990), and "take
judicial notice of matters of public record outside the pleadings," Mir v. Little Co. of
Mary Hosp., 844 F.2d 646, 649 (9th Cir. 1988).

III. DISCUSSION
A.  First Claim

Johnson argues that the First Claim, alleged strict products liability, should be
dismissed because it is barred by the statute of limitations.  (Mot. at 6.)

The statute of limitations for Plaintiff’s First Claim is two years.  Cal. Code Civ.
Proc. § 335.1.  The statute of limitations begins to run when the cause of action
“accrue[s].”  Cal. Code Civ. Proc. § 312.  Ordinarily, a cause of action accrues when
it is complete with all of its elements, i.e., upon occurrence of the last fact essential
to the cause of action.  Norgart v. Upjohn Co., 21 Cal. 4th 383, 397 (1999); Fox v.
Ethicon Endo-Surgery, Inc., 35 Cal. 4th 797, 806 (2005).  

Under appropriate circumstances, accrual of a cause of action may be delayed
until the plaintiff discovers the facts constituting the cause of action, or, as a
reasonable person, should have been put on inquiry that his or her injury was
caused by tortious wrongdoing, i.e., the “Discovery Rule.”  Fox, 35 Cal. 4th at 807. 
Under the Discovery Rule, “suspicion of one or more of the elements of a cause of
action, coupled with knowledge of any remaining elements, will generally trigger the
statute of limitations period.”  Id. at 807.  In terms of a plaintiff’s suspicion of
“elements” of a cause of action, the Discovery Rule refers to the “generic” elements
of wrongdoing, causation, and harm.  Norgart, 21 Cal. 4th at 397.  In other words,
“we look to whether the plaintiffs have reason to at least suspect that a type of
wrongdoing has injured them.”  Fox, 35 Cal. 4th at 807.  The Discovery Rule “only
delays accrual until the plaintiff has, or should have, inquiry notice of the cause of
action.”  Id.  

Johnson argues that Plaintiff had sufficient information to prompt the running
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of the statute of limitations on September 25, 2009.  (Mot. at 7.)  Specifically,
Johnson cites the FAC, which states that physicians determined, on September 25,
2009, that Plaintiff was suffering from a potential adverse drug reaction resulting in a
“severe cutaneous adverse reaction.”  (Mot. at 7; FAC ¶¶ 53-55.)  Johnson argues
that this allegation is not contradicted by the SAC, nor can it be contradicted.  (Mot.
at 8.)  Moreover, the SAC alleges that, on September 25, 2009, Dr. David Wolfe
gave a possible diagnosis of SJS/TEN noting that the cause was likely “drug based.” 
(SAC ¶ 63.)

In the alternative, Johnson argues that Plaintiff had sufficient information to
prompt the running of the statute of limitations on October 4, 2009, when Plaintiff
awoke from her coma.  (Mot. at 8.)  

Plaintiff, on the other hand, contends her doctors were not able to diagnose
her condition with certainty until she was discharged.  (Opp. at 6.)  Plaintiff further
argues that even after emerging from her coma on October 4, 2009, she was heavily
sedated which prevented her from learning of her diagnosis or the cause of her
condition.  (Opp. at 7; SAC ¶ 77.)  

Plaintiff’s arguments are unpersuasive.  Plaintiff had sufficient information to
satisfy the Discovery Rule by October 4, 2009, i.e., she had reason to suspect that
some type of wrongdoing was the cause of her injury.  On October 4, 2009, Plaintiff
awoke from her coma, and on October 5, 2009, Plaintiff was “awake, alert, and
conversing.” (SAC ¶ 68.)  By this point, Plaintiff knew or should have known that she
was having an adverse drug reaction.  While her doctors provided her with various
possibilities for her condition, at least one doctor gave a possible diagnosis of
SJS/TEN linked to an adverse drug reaction.  (See SAC ¶ 63.)  For the statute of
limitations to begin running, Plaintiff did not need to be aware of the specific
medication causing the adverse drug reaction; all that she needed to know was that
her reaction was caused by some drug.  She did not need to be aware of the specific
medication causing the reaction.  See Bernson v. Browning-Ferris Indus., 7 Cal. 4th
926, 932 (1994) (“ignorance of the identity of the defendant is not essential to a
claim and therefore will not toll the statute [of limitations].”)  

Plaintiff argues she did not have sufficient information to satisfy the Discovery

MINUTES FORM 11 Initials of Deputy Clerk __md__
CIVIL -- GEN Page 8

Case 5:12-cv-01708-VAP-DTB   Document 58   Filed 04/11/13   Page 8 of 15   Page ID #:1674



EDCV 12-01708 VAP (DTBx)
HOLMES v. HOSPIRA, INC., et al. 
MINUTE ORDER of April 11, 2013

Rule when she emerged from her coma on October 4, 2009 because her mental
state was cloudy and she suffered permanent memory damage and long-term
memory loss.  (Opp. at 7.)  Plaintiff has not demonstrated why the statute of
limitations should be tolled based on these allegations.  See, e.g., Miller v. Runyon,
77 F.3d 189, 191-92 (7th Cir. 1996) (“mental illness tolls a statute of limitations only
if the illness in fact prevents the sufferer from managing his affairs and thus from
understanding his legal rights and acting upon them.”).  A “cloudy” mental state or
“long-term” memory damage do not negate Plaintiff’s ability to discover that her
injury was caused by wrongdoing –- in this case, an adverse drug reaction. 
Moreover, Plaintiff’s contentions regarding her mental state are belied by the SAC
which states that Plaintiff was “awake, alert, and conversing” upon awaking from her
coma.  (SAC ¶ 68.)   
 

Thus, Plaintiff had sufficient information to trigger the running of the statute of
limitations by October 4, 2009. 

Plaintiff filed her action on November 8, 2011, thus beyond the two year
statute of limitations.  Defendants contend that equitable estoppel and equitable
tolling are inapplicable here. 

1. Equitable Estoppel
Plaintiff seeks to invoke the doctrine of equitable estoppel to toll the statute of

limitations here.  Equitable estoppel, also known as fraudulent concealment,
“necessarily requires active conduct by a defendant, above and beyond the
wrongdoing upon which the plaintiff’s claim is filed, to prevent the plaintiff from suing
in time.”  Santa Maria v. Pacific Bell, 202 F.3d 1170, 1177 (9th Cir. 2000).  “Such
conduct may be shown through affirmative representations or active concealment on
the part of a defendant.”  Kay v. Wells Fargo & Co., 247 F.R.D. 572, 577 (N.D. Cal.
2007).  In order to invoke this doctrine successfully, a plaintiff must “plead with
particularity the circumstances surrounding the concealment and state facts showing
his due diligence in trying to uncover the facts.”  Gibson v. United States, 781 F.2d
1334, 1344 (9th Cir. 1986).  A court will decide whether to apply equitable estoppel
after consideration of the following factors: (1) the plaintiff’s actual and reasonable
reliance on the defendant’s conduct or representations; (2) evidence of improper
purpose on the part of the defendant, or of the defendant’s actual or constructive
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knowledge of the deceptive nature of its conduct, and (3) the extent to which the
purposes of the limitations period have been satisfied.  Santa Maria, 202 F.3d at
1176.

Plaintiff alleges that the statute of limitations was tolled by Johnson’s
fraudulent concealment.  (SAC ¶ 120.)  Specifically, Plaintiff alleges that Johnson
“fail[ed] to disclose a known defect to Plaintiff’s physicians and/or Plaintiff, and
misrepresent[ed] their drug as safe for its intended use, actively concealed from said
individuals the true risks associated with the use of the drug.”  (Id.)  Plaintiff’s
fraudulent concealment allegations are the same as her allegations supporting the
First Claim.  Having failed to allege conduct above and beyond the wrongdoing upon
which Plaintiff’s claim is based, the Court finds that the statute of limitations is not
equitably estopped.  See Santa Maria, 202 F.3d at 1177.

2. Equitable Tolling
Johnson argues that the statute of limitations cannot be equitably tolled. 

“Equitable tolling is a judge-made doctrine [which] . . . suspend[s] or extend[s] a
statute of limitations as necessary to ensure fundamental practicality and fairness.” 
Lantzy v. Centex Homes, 31 Cal. 4th 363, 370 (2003).  A plaintiff may be relieved
“from the bar of a limitations statute when, possessing several legal remedies he,
reasonably and in good faith, pursues one designed to lessen the extent of his
injuries or damage.”  Mills v. Forestex Co., 108 Cal. App. 4th 625, 650 (2003).

   Plaintiff argues that the statute of limitations should be equitably tolled
because she sought relief in a lawsuit originally filed against Johnson on August 25,
2010 in St. Clair County, Illinois (the “Illinois Action”).  (Opp. at 10.)  Plaintiff joined
the Illinois Action on November 22, 2011.  (Id.)  Plaintiff’s argument is unpersuasive
because Plaintiff joined the Illinois Action after the statute of limitations had expired. 
As stated above, the statute of limitations started to run on October 4, 2009 and
Plaintiff joined the Illinois Action more than two years later.  Accordingly, Plaintiff
provides no basis upon which to apply equitable tolling.

Accordingly, Plaintiff’s claim for strict product liability for Levaquin against
Johnson is dismissed.  Plaintiff has amended her complaint twice.  Finding that a
third amendment here would be futile (see Deutsch v. Turner Corp., 324 F.3d 692,

MINUTES FORM 11 Initials of Deputy Clerk __md__
CIVIL -- GEN Page 10

Case 5:12-cv-01708-VAP-DTB   Document 58   Filed 04/11/13   Page 10 of 15   Page ID #:1676



EDCV 12-01708 VAP (DTBx)
HOLMES v. HOSPIRA, INC., et al. 
MINUTE ORDER of April 11, 2013

718 n. 20 (9th Cir. 2003)), the Court dismisses Plaintiff’s First Claim against
Johnson, without leave to amend.  

B.  Sixth Claim
Johnson seeks to dismiss the Sixth Claim –- violation of Cal. Bus. & Prof.

Code §§ 17200, et seq. (“UCL”) –- on the basis that Plaintiff fails to allege sufficient
facts to support the claim.  The UCL prohibits “any unlawful, unfair or fraudulent
business act or practice and unfair, deceptive, untrue or misleading advertising . . . .” 
Cal. Bus & Prof. Code § 17200.  “An act can be alleged to violate any or all of the
three prongs of the UCL –- unlawful, unfair, or fraudulent.”  Berryman v. Merit Prop.
Mgmt., Inc., 152 Cal. App. 4th 1544, 1554 (2007).  “To support a claim for a violation
of the UCL, a plaintiff cannot simply rely on general common law principles.” 
Textron Fin. Corp. v. Nat’l Union Fire Ins. Co. of Pittsburgh, 118 Cal. App. 4th 1061,
1072 (2004). 

1. Unlawful
“By proscribing ‘any unlawful’ business practice, ‘section 17200 ‘borrows’

violations of other laws and treats them as unlawful practices’ that the unfair
competition law makes independently actionable.”  Cel-Tech Commc’ns, Inc. v. Los
Angeles Cellular Telephone Co., 20 Cal. 4th 163, 180 (1999). 

Plaintiff alleges that Johnson’s conduct violated parallel state and federal laws. 
(SAC ¶ 155(b) (p. 55).)  Specifically, Plaintiff alleges that Johnson’s conduct violated
the Federal Food, Drug, and Cosmetic Act (“FDCA”) and the Sherman Food, Drug,
and Cosmetic Laws (“Sherman Law”).  (Id. at ¶ 155(c)-(d) (p. 55-56).)   

The FDCA prohibits the misbranding of any drug.  21 U.S.C. § 331(b).  A drug
is misbranded under the FDCA if, for instance, it has a false or misleading label or if
the label fails to provide adequate directions for use.  Id. at §§ 352(a), 352(f).  Like
the FDCA, the Sherman Law also prohibits the misbranding of drugs.  Cal. Health &
Saf. Code § 111445.  Under the Sherman Law, a drug is misbranded if, for instance,
the labeling is false or misleading (id. at ¶ 111330) or if the label fails to provide
adequate directions for use (id. at ¶ 111375).  
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Plaintiff fails to allege  how Johnson’s conduct violates the FDCA or the
Sherman Laws.  Instead, Plaintiff’s allegations are conclusory.  Plaintiff merely
recites the language of the FDCA and Sherman Laws, and presents no facts in
support of why or how Johnson violated those laws.  Therefore, Plaintiff does not
sufficiently allege the “unlawful” prong in support of her UCL claim.

2. Fraudulent
“Conduct is ‘fraudulent’ under the UCL if conduct is ‘likely to deceive.’”  I.B.,

2012 WL 5303297, at *17 (citing Morgan v. AT&T Wireless Servs., Inc., 177 Cal.
App. 4th 1235, 1254 (2009)).  “A claim under the fraudulent prong of the UCL is
governed by the ‘reasonable consumer’ standard, which requires the plaintiff to
‘show that members of the public are likely to be deceived.’”  Id. (citing Williams v.
Gerber Prods. Co., 552 F.3d 934, 938 (9th Cir. 2008)).  The heightened pleading
standard of FRCP 9(b) “applies to state law claims sounding in fraud that are
brought in a federal action.”  Id.  “The fraudulent conduct must be alleged with
particularity under Rule 9(b).”  Id.  

Plaintiff alleges that the medication guide for Levaquin was fraudulent due to
Johnson’s failure to provide consumers with truthful, accurate and complete
information.  (SAC ¶ 155(B)(iii) (p. 44).)2  Plaintiff further alleges that Johnson
misrepresented the safety of Levaquin by failing to disclose the risks.  (Id. at ¶ 155(j)
(p. 59).)  Specifically, Johnson allegedly stated that Levaquin posed a risk of “skin
rash,” but in actuality, the drug posed a substantially increased risk of severe
cutaneous adverse reactions, including SJS/TEN.  (Id. at ¶ 155(k) (p. 59).)  

Plaintiff alleges that the fraud first took place at the office of Dr. John L.
Schoonmaker on September 9, 2009, where Dr. Schoonmaker lacked the 
information regarding the risks and benefits of Levaquin.  Id. at ¶ 155(m) (p. 60).) 
Plaintiff alleges the fraud continued at the CVS Pharmacy in Temecula, California,
on September 10, 2009, where Plaintiff filled her prescription for Levaquin.  (Id. at ¶

2Plaintiff’s sub-paragraph numbers for ¶ 155 of the SAC do not appear to be
sequential.  Therefore, the Court adds the additional reference to the page number
of the Complaint. 
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155(m) (p. 60).) 

Plaintiff, however, does not demonstrate whether Dr. Schoonmaker was a
recipient of the alleged fraudulent representations.  Plaintiff has not identified which
representations, if any, that he received, and when he received them.  Plaintiff has
also not demonstrated that Dr. Schoonmaker relied on the alleged fraudulent
representations.  Plaintiff has not pled her claim for fraud with the requisite specificity
to meet Rule 9(b)'s particularity requirement, and has failed to allege causation or
reliance.  Accordingly, Plaintiff does not allege sufficiently the “fraudulent” prong in
support of her UCL claim.

3. Unfair
“A plaintiff alleging ‘unfair’ business practices ‘must state with reasonable

particularity the facts supporting the statutory elements of the violation.’”  Labra v.
Cal-Western Reconveyance Corp., 2010 WL 889537, at *14 (N.D. Cal. Mar. 11,
2010) (quoting Silicon Knights, Inc. v. Crystal Dynamics, Inc., 983 F. Supp. 1303,
1316 (N.D. Cal. 1997)).  

The California Supreme Court has not established a definitive test to
determine whether a business practice is unfair under the UCL.  I.B. v. Facebook,
Inc., 2012 WL 5303297, at *16 (N.D. Cal. Oct. 25, 2012).  The Ninth Circuit has
approved the use of one of the following two tests to determine whether Plaintiff has
sufficiently alleged the “unfair” prong under the UCL.  Ferrington v. McAffee, Inc.,
2010 WL 3910169, at *12 (N.D. Cal. Oct. 5, 2010).  

Under the first test –- the tethering test -- a plaintiff “must allege a ‘violation or
incipient violation of any statutory or regulatory provision, or any significant harm to
competition.’”  I.B., 2012 WL 5303297 at *16 (citing Drum v. San Fernando Valley
Bar Ass’n, 182 Cal. App. 4th 247, 256 (2010)).  “The ‘public policy which is a
predicate to a consumer unfair competition action under the ‘unfair prong’ of the UCL
must be tethered to specific constitutional, statutory, or regulatory provisions.’”  Id. 
Plaintiff here has not alleged that the conduct is tethered to specific constitutional,
statutory, or regulatory provisions and therefore fails to satisfy the tethering test.  
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Under the second test –- the balancing test -- a plaintiff must “plead that (1) a
defendant’s conduct ‘is immoral, unethical, oppressive, unscrupulous or substantially
injurious to consumers’ and (2) ‘the utility of the defendant’s conduct’ is outweighed
by ‘the gravity of the harms to the alleged victim.’”  Id. (citing Drum, 182 Cal. App. at
257).  

Plaintiff alleges that Johnson’s sole motivation was to earn a profit, “regardless
of the negative consequences on [] American citizens” who used Levaquin.  (SAC ¶
155(a).)  Johnson allegedly downplayed the adverse effects of Levaquin, and
consumers and doctors were therefore unaware of the true benefits and risks of the
drug.  (Id. at ¶ 155(b).)  Johnson’s promotion of Levaquin coupled with inadequate
warnings allowed Johnson to capture a huge share of the antibiotic drug market and
receive billions in profit while the public was exposed to a drug that caused serious
adverse effects.  (Id. at ¶ 155(c).)   Plaintiff further alleges that the package insert for
Levaquin did not include current and accurate information regarding the adverse
skin reactions.  (SAC ¶ 155(D)(i) (p. 49-51).)  

The Court rejects Plaintiff’s argument.  Plaintiff has not demonstrated any link
between her allegations and Johnson’s conduct in this case vis-à-vis her injuries.  
Rather, Plaintiff’s allegations are bald assertions and conclusions, which the Court
must reject.  See Ashcroft, 556 U.S. at 678.  Moreover, as Johnson points out in its
Motion, Plaintiff’s allegations under the unfairness prong are actually claims for
fraud.  As noted above, the Court finds that Plaintiff has not alleged fraud with the
requisite specificity.  Accordingly, Plaintiff does not sufficiently allege the “unfairness”
prong in support of her UCL claim.

Plaintiff has not alleged sufficiently either the unlawful, fraudulent, nor unfair
prongs of the UCL.  Accordingly, Plaintiff’s Sixth Claim is dismissed.  Plaintiff has
amended her complaint twice.  Finding that a third amendment here would be futile
(see Deutsch v. Turner Corp., 324 F.3d 692, 718 n. 20 (9th Cir. 2003)), the Court
dismisses Plaintiff’s Sixth Claim against Johnson, without leave to amend.  

IV. CONCLUSION
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For the reasons set forth above, the Court GRANTS Johnson’s Motion, and
DISMISSES the First Claim and the Sixth Claim against Johnson, without leave to
amend. 

IT IS SO ORDERED.
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