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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

CHRISTOPHER  M. GIBSON, 
 
 PLAINTIFF, 

v. 

SECURITIES  AND  EXCHANGE  

COMMISSION,  ET AL.,  
 
 DEFENDANTS. 

 
 
Civil Action No.  

1:19-cv-01014-WMR 

 
ORDER DENYING PLAINTIFF’S 

MOTION FOR PRELIMINARY INJUNCTION 
 

This case comes before the Court on Plaintiff’s Complaint [Doc. 1] and 

Motion for Preliminary Injunction [Doc. 4]. After due consideration and a hearing 

on Plaintiff’s Motion for Preliminary Injunction, the Court enters the following 

Order: 

I. BACKGROUND 

On March 4, 2019, Plaintiff Christopher M. Gibson filed the Complaint 

[Doc.1] along with a Motion for Preliminary Injunction and Request for Expedited 

Hearing [Doc. 4], requesting that the Court preliminarily enjoin the Securities and 

Exchange Commission (“SEC”) from continuing an administrative proceeding 

against him on constitutional grounds. Plaintiff primarily raises four claims 
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against Defendants: (1) that SEC staff violated his due-process rights by making 

misrepresentations regarding Plaintiff having maintained a short position in 

certain securities; (2) that the removal protections of the Administrative Law Judge 

(“ALJ”) presiding over the administrative proceeding unconstitutionally infringe 

upon the President’s control over officers of the United States; (3) that the Order 

Instituting Proceedings (“OIP”) that the SEC issued to Plaintiff was invalid and 

therefore the current proceeding is barred by the five-year statute of limitations 

contained in 28 U.S.C. § 2462; and (4) that the administrative proceeding deprives 

Plaintiff of his Seventh Amendment right to trial by jury.  On March 22, 2019, 

Defendants filed their Response in Opposition to Plaintiff’s Motion [Doc. 9].  On 

April 8, 2019, the Court held oral argument on the Motion.  

II. LEGAL STANDARD 

“A preliminary injunction is an extraordinary and drastic remedy not to be 

granted unless the movant clearly establishes the ‘burden of persuasion’ as to the 

four requisites.” All Care Nursing Serv., Inc. v. Bethesda Mem’l Hosp., Inc., 887 F.2d 

1535, 1537 (11th Cir. 1989) (quoting United States v. Jefferson Cty., 720 F.2d 1511, 

1519 (11th Cir. 1983)).  To obtain such relief, Plaintiff must show “(1) a substantial 

likelihood of success on the merits; (2) that irreparable injury will be suffered 

unless the injunction issues; (3) that the threatened injury to the movant outweighs 
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whatever damage the proposed injunction may cause the opposing party, and (4) 

that if issued the injunction would not be adverse to the public interest.” Id. 

III. DISCUSSION 

In Hill v. SEC, 825 F.3d 1236 (11th Cir. 2016), the Eleventh Circuit considered 

whether a respondent in a SEC enforcement action could bypass the 

administrative scheme of the federal securities laws by filing a district-court 

lawsuit raising constitutional challenges to the administrative proceeding. 

Applying the framework laid out by the Supreme Court in Thunder Basin Coal Co. 

v. Reich, 510 U.S. 200 (1994), the Hill court concluded that the statutory review 

scheme of the Securities Exchange Act of 1934 (“Exchange Act”), 15 U.S.C. § 78y, 

precluded district court jurisdiction over the plaintiffs’ claims. Hill, 825 F.3d at 

1241, 1252.  Analyzing the considerations articulated in Thunder Basin, the Eleventh 

Circuit concluded that it was “‘fairly discernible’ from the review scheme [of the 

Exchange Act] that Congress intended the respondents’ claims to be resolved first 

in the administrative forum, not the district court, and then, if necessary, on appeal 

to the appropriate federal court of appeals.” Id. at 1237.  Accordingly, the Hill court 

vacated the district court’s preliminary-injunction orders and remanded with 

instructions to dismiss the case for lack of subject-matter jurisdiction. Id.  
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The Court finds that Hill governs here. Thus, the Court concludes that it 

lacks subject-matter jurisdiction over this case, and, accordingly, that Plaintiff 

cannot show a substantial likelihood of success on the merits. 

IV. CONCLUSION 

For the reasons discussed herein and at the April 8, 2019, hearing on this 

matter, the Court hereby ORDERS that Plaintiff’s Motion for Preliminary 

Injunction is DENIED.  Further, in light of the Court’s determination that it lacks 

subject-matter jurisdiction, the Court ORDERS that the Complaint be DISMISSED 

in its entirety pursuant to Federal Rule of Civil Procedure 12(h)(3). 

SO ORDERED, this 8th day of May, 2019. 

 
 
_____________________________________ 
WILLIAM M. RAY, II 
United State District Court Judge 
Northern District of Georgia 
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