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By Brad Rosen, J.D.

The CFTC’s Division of Enforcement issued two comprehensive advisory notices setting forth the factors the
division considers in evaluating cooperation by individuals and companies involved in its investigations and
enforcement actions. The CFTC has long considered cooperation factors when deciding to bring its enforcement
actions, the particular charges to be brought, and the level and type of sanctions to impose.

With issuance of the enforcement advisories, one directed to companies, and the other to individuals, the CFTC
provides market participants with greater clarity regarding its view of cooperation in the enforcement context and
articulates the potential benefits that could accrue to a cooperating party.

In its recent advisories, the factors identified by the division which might result in a credit to a potential
respondent include:

• the value of the party’s cooperation to the division’s investigation and enforcement action;
• the value of the party’s cooperation to the commission’s broader law enforcement interests;
• the culpability of the company or individual and other relevant factors; and
• uncooperative conduct that offsets or limits credit that the company or individual would otherwise

receive.

Aitan Goelman, the enforcement division’s director, had this to say about the advisories: "[t]he Enforcement
Division places a high value on cooperation provided by both companies and individuals. By making the benefits
of cooperation with the CFTC more transparent, we will further incentivize insiders to provide us with first-
hand evidence and strengthen our ability to efficiently investigate potential misconduct and fulfill our mission
of combating fraud and ensuring the integrity of our markets." He continued, "[a]s the Advisories make clear,
credit will be given where the cooperation is foremost sincere, robust, and indicative of willingness to accept
responsibility for misconduct, where appropriate."

The advisories also make clear that the division’s assessment of cooperation is discretionary in nature and
will depend on the unique facts and circumstances of a particular matter. The advisories also provide that the
potential rewards for cooperating with the division can result in a recommendation that no enforcement action be
brought or that reduced charges or sanctions would be appropriate. Finally, the division will look for more than
ordinary cooperation or mere compliance with the requirements of law.
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