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Securities Requlation Daily Wrap Up, FEDERAL PREEMPTION—S.D.N.Y.:
CFTC, DOJ sue NY over prediction markets; CFTC takes Kalshi’'s side
against 38 attorneys general in Massachusetts appeal, (Apr 27, 2026)

By Lene Powell, J.D.

The CFTC is squaring off against a growing number of states over prediction markets regulation.

The CFTC and the U.S. Attorney General have filed a complaint in federal district court to try to block New York’s
enforcement of state gambling laws against CFTC-registered prediction markets. As in similar suits against three
other states, the CFTC argues that its exclusive jurisdiction under federal law preempts states from regulating event
contract trading on federally regulated designated contract markets (DCMs). The CFTC is seeking injunctive relief
(CETC v. New York, No. 1:26-cv-03404 (S.D.N.Y. filed Apr. 24, 2026)).

“To any state that seeks to nullify federal law and seize authority over these markets, | say again: we will see you in
court,” said CFTC Chairman Michael Selig.

“Kalshi’s event contracts for sports are just illegal gambling by another name, and they should play by the same
rules as every other licensed gambling platform,” said New York Attorney General Letitia James.

Separately, the CFTC filed an amicus brief on behalf of Kalshi in Massachusetts’ highest court, while 38 state
attorneys general filed as amici on behalf of Massachusetts. The exchange is appealing a lower court decision barring
Kalshi from offering sports-related event contracts in the state unless it complies with state sports wagering laws
(Massachusetts v. KalshiEX, No. SJC-13906, Apr. 24, 2026) (CETC); (attorneys general).

CFTC suit against New York. In its complaint filed in the Southern District of New York, the CFTC seeks to block
enforcement activity by New York state gaming regulators against the Kalshi, Coinbase, and Gemini Titan exchanges
for offering event contracts trading without a New York gaming license.

The complaint names New York public officials and follows similar CETC lawsuits against Arizona, Connecticut, and
llinois.

The CFTC argues that the federal Commaodity Exchange Act preempts New York’s attempt to regulate such trading
under state gaming laws. The CFTC contends the event contracts are swaps traded on CFTC-registered designated
contract markets under the CFTC'’s exclusive jurisdiction.

Selig said CFTC-registered exchanges have “faced an onslaught of state lawsuits” that seek to “limit Americans’
access to event contracts and undermine the CFTC’s sole regulatory jurisdiction over prediction markets.”

“New York is the latest state to ignore federal law and decades of precedent by seeking to enforce state gambling
laws against CFTC-registered exchanges,” said Chairman Michael S. Selig. “As I've said before, the CFTC will not
allow overzealous state governments to undermine the agency’s longstanding authority over these markets.”

Amicus face-off. In other news, the CFTC and 38 attorneys general filed opposing amicus briefs in Kalshi’'s appeal
in the Massachusetts Supreme Judicial Court of a state court injunction.

Kalshi is appealing a January ruling by the Massachusetts Superior Court that granted Attorney General Andrea Joy
Campbell’s request for a preliminary injunction barring Kalshi from offering sports-related event contracts to
Massachusetts customers unless it complies with state sports wagering laws, including obtaining a license from the
Massachusetts Gaming Commission. The court also denied Kalshi’'s motion to dismiss, rejecting its argument that
federal commodities law preempts state regulation.
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The court found that Kalshi's contracts mirror other digital gambling experiences for sports betting, including offering
point spreads, over/under, proposition, and parlay trades. The court also noted that Kalshi previously referred to itself
in advertisements as “the first nationwide legal sports betting platform.”

In its amicus brief in the Supreme Judicial Court, the CFTC echoes arguments it has made elsewhere. It contends
that state law is preempted as to event contracts traded on Kalshi because the Commodity Exchange Act grants the
CFTC exclusive jurisdiction to regulate swap transactions on DCMs, and Kalshi’'s event contracts are swaps listed on
a DCM. The CFTC argues that the federal preemption is both explicit and implied.

On the other side, a bipartisan coalition of 38 attorneys general argue that the states have regulated gambling since
before the founding of the U.S. and the Commodity Exchange Act does not preempt that. In fact, state gambling
regulation has long co-existed with federal regulation of derivatives markets.

As to event contracts, the AGs note that the CFTC gained the ability to regulate swaps in 2010 in the Dodd-Frank Act.
The AGs argue that if Congress meant to take gambling regulation away from the states, it would have said so in a
“clear statement,” because “Congress does not hide elephants in mouseholes.”

“When Congress seeks to change the ‘fundamental’ nature of existing law, it does not use ‘vague terms or
ancillary provisions,” the AGs wrote.

The AGs further argued that Kalshi’s position violates the major-questions doctrine and would leave sports betting
largely unregulated, endangering the states’ citizens. Finally, they asserted that the CFTC'’s change of position in
first pursuing then dropping enforcement against Kalshi does not change the calculus, either legally or practically.

This is case No. 1:26-cv-03404 (U.S. v. New York); SJC-13906 (Massachusetts v. KalshiEX) (CETC); (attorneys
general).

Attorneys: Alexandra McTague, U.S. Department of Justice, for the U.S. Tyler S. Badgley for the CFTC.
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