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UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 

___________________________________ 
) 

IN RE: ) 
)  Case No. __-_____ 

U.S. COMMODITY FUTURES ) 
TRADING COMMISSION  ) 

) 
Petitioner. ) 

___________________________________ ) 

MOTION FOR A STAY OF PROCEEDINGS IN THE DISTRICT COURT 
PENDING THIS COURT’S DECISION ON  

A PETITION FOR A WRIT OF MANDAMUS 

Petitioner U.S. Commodity Futures Trading Commission (“CFTC” or 

“Commission”) respectfully requests that this Court stay further proceedings in 

U.S. Commodity Futures Trading Commission v. Kraft Foods Group, Inc., et al., 

No. 15-cv-02881 (N.D. Ill.), pending the Court’s disposition of the Commission’s 

Petition for a Writ of Mandamus (“Petition”), filed this same day.  The Petition 

requests that this Court issue the writ to halt an unlawful judicial inquest hearing 

scheduled to take place in the district court on October 2, 2019.  At the hearing, 

the district court plans to interrogate three of the CFTC’s five Commissioners, the 

agency’s Director of Enforcement, and several CFTC Enforcement staff members 

to determine if they or anyone else are liable for civil or criminal contempt based 

on the making of certain public statements related to a consent order.   
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The planned hearing is squarely in violation of the law of this Circuit and of 

directly applicable Supreme Court precedent.  For the following reasons, the Court 

should stay the district court proceedings during the pendency of the Petition.1   

BACKGROUND 

1. The CFTC is an independent federal agency charged with administering 

and enforcing the Commodity Exchange Act, 7 U.S.C. § 1, et seq. (“CEA”).  In 

this action, the CFTC charged Defendants Kraft Foods Group, Inc., and Mondelēz 

Global LLC (“Defendants” or “Kraft”) with violating the CEA by, inter alia, using 

a manipulative device in connection with wheat futures trades on the Chicago 

Board of Trade, reaping approximately $5.4 million in illicit profits.  (ECF No. 1, 

¶¶ 1, 40.)   

2. On August 14, 2019, the parties settled the case on the terms stated in a 

consent order (“Consent Order”).  (ECF No. 310.)  Defendants agreed to pay a 

civil monetary penalty of $16 million and to be enjoined from specified future 

violations of the CEA.  (See id., § III, ¶ 1.)  The Consent Order also included, at 

paragraph 8, a limitation with certain exceptions on the right of any “party” to 

make public statements about the case.  (ECF No. 310, § I. ¶ 8 (“Paragraph 8”).)  

The Consent Order correctly identified the parties, “Plaintiff U.S. Commodity 

                                                 
1 This Petition is submitted on behalf of the CFTC.  The individual Commissioners 
(including the Chairman) and other individuals within the scope of the challenged 
order are in the process of retaining counsel, which is further reason to stay 
proceedings. 
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Futures Trading Commission” and “Defendants Kraft Foods Group, Inc. and 

Mondelez Global LLC.”  (Id. at 1.)  It also included an integration clause in which 

the parties agreed that that “[n]othing” outside the written text of the document 

itself modifies its meaning.  (Id., § IV, ¶ 6.)   

3. On August 15, the district court dismissed the action with prejudice.  

(ECF No. 311.)  The CFTC then issued a press release informing the public of the 

settlement (“Press Release”).  (ECF No. 316-1, at 2.)  The Press Release linked to: 

(1) a “Statement of the Commission” (ECF No. 316-2, at 2.) (“Commission 

Statement”); and (2) a “Statement of Commissioners Dan M. Berkovitz and Rostin 

Behnam Regarding the Commission’s Settlement with Kraft Foods Group, Inc. and 

Mondēlez Global LLC,” speaking in “their own capacities” as “[i]ndividual 

Commissioners” (ECF No. 316-3, at 2-4) (“Concurrence”).   

4. The Commission Statement informed the public that the Consent Order 

brought the case to a successful resolution and that the $16 million civil monetary 

penalty was nearly three times the unlawful profit alleged by the Commission.  It 

also stated that the Commission understood Paragraph 8 to bind any “party” 

meaning the agency itself or staff acting at its behest, but it did not bind individual 

Commissioners when speaking in their personal capacities.  (ECF No. 316-2, at 2.)   

5. The Concurrence discussed general legal and policy considerations 

regarding the settlement of enforcement cases, the implications of settlements that 
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do not include explicit findings, and the need for CFTC Commissioners to be able 

to publicly explain their views on public matters.  (ECF No. 316-3, at 2-3.)  It also 

included an explanation of why these two Commissioners voted for the Consent 

Order, including their own individual beliefs that one of Defendants manipulated 

the market, and that the relief obtained was as much, in their opinion, as could be 

expected if the CFTC were to prevail at trial.  (Id. at 2.)  The Concurrence further 

stated these Commissioners’ view that, as a matter of law under 7 U.S.C. § 13a-1, 

entry of a consent order imposing a civil monetary penalty means that the CFTC 

has provided evidence of a legal violation.  (Id. at 3.)  The two Commissioners also 

explained their legal bases for issuing the statement:  First, referencing the 

Commission’s interpretation of Paragraph 8, they explained that the provision on 

its face applies only to a “party,” and neither Commissioner was himself a party; 

second, the CFTC is prohibited by statute from restricting individual 

Commissioners from publishing their views on official Commission 

determinations.  (Id. at 2-3 (citing 7 U.S.C. § 2(a)(10)(C)).)  

 6. On August 15, 2019, Defendants contacted the district court and asked for 

an “emergency” status hearing.  The court granted emergency status that same day, 

and set a hearing for August 19.  (ECF No. 312.)  On August 16, Defendants filed 

a Motion for Contempt, Sanctions, and Other Relief (“Contempt Motion”) against 

“the CFTC and its Commissioners.”  (ECF No. 316, at 1.)  Defendants requested 
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various forms of injunctive relief, and monetary sanctions including damages for 

alleged reputational harm.  (Id. at 11-12.)   

7. Defendants assert that nine statements in the Concurrence and four 

statements from the Commission itself violate the Consent Order.  (Id. at 7-8.)  

They do not argue that either Commissioner who authored the Concurrence is 

himself a “party” within the meaning of Paragraph 8.  Nor do they make any other 

textual arguments.  Instead, they assert that the “purpose” of Paragraph 8 was to 

forbid such statements.  (Id. at 2.)  Primarily, however, they base their motion on a 

set of unsworn allegations falsely accusing Commissioners and staff of “a 

deliberate, orchestrated effort to violate” the Consent Order.  (Id. at 1.) 

8. The CFTC filed a response on Sunday, August 17, 2019, two days after 

the district court ordered the August 19 hearing, and two days before the hearing 

would take place.  (ECF No. 318.)  The response made legal arguments based on 

the CEA, the text of the Consent Order, limitations on what constitutes contempt, 

and sovereign immunity.  (Id.)   

9. At the August 19 hearing, the district court indicated that it would need 

testimony to “make findings on state-of-mind” and “scienter” (ECF No. 326, at 6), 

“the totality of the circumstances,” and what various “people said and did at 

different points in the proceedings” (id. at 7).  In addition to Kraft’s motion, the 

court also focused on whether there was criminal contempt: “What we’re talking 
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about is either a punitive sanction to deter future potential misconduct which 

would not be civil contempt, that would be criminal contempt, or compensatory.”  

(Id. at 21.)  Instead, the Court stated, “there’s a possibility of referral for a criminal 

contempt.” (Id. at 17.)   

At one point, the court indicated it would convene an immediate criminal 

contempt proceeding and “Mirandize everyone in the room.”  (Id. at 17.)  At 

another point, the court threatened to issue a “writ of body attachment,” i.e., a 

directive that the U.S. Marshals take witnesses including CFTC leadership into 

custody, if they did not come voluntarily two days later.  (Id. at 31.)  Ultimately, 

the Court ordered that the CFTC’s Chairman and the two Commissioners who 

authored the Concurrence (whom collectively constitute a quorum of the 

Commission), the Director of Enforcement, and all counsel of record for the CFTC 

appear and testify at an evidentiary hearing.  (See ECF No. 319 (“August 19 

Order”).)    

The court explained that it would conduct a hybrid civil and criminal 

contempt proceeding:  “I’m going to ask questions” and the witnesses “are also 

going to be subject [to] cross examination by the defendant[s] so be prepared for 

that, too.”  (ECF No. 326 at 27.)  The court also described how it intended to 

consider all civil and criminal issues in the one hearing, as though it were a “law 

school” exam: 
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[I]t’s like a Law Review question or a law school question.  
You have to identify the issues, whether some of the issues are 
criminal contempt, *** punitive damages, whether I’m able to 
do that with sovereign immunity or not. There’s the question of 
civil contempt, a referral for criminal contempt, compensatory 
damages, punitive damages and coercive damages. ***Also, 
whether or not I should vacate the [Consent Order]. 
 

(Id.) 

 10. After initially suggesting that the hearing take place two days later, on 

August 21, 2019, and then proposing August 20 (id. at 27-28), the court eventually 

settled on September 12 (ECF No. 319).  The court set a deadline of September 6 

for any additional filings on the Contempt Motion.  (Id.)2  Meanwhile, the agency 

voluntarily removed the disputed statements from its website pending resolution of 

the proceedings. 

 11. On August 28, 2019, the CFTC filed three Emergency Motions.  The 

Commission directed the motions to the emergency judge because Judge Blakey 

was on vacation and did not have a motions presentment date scheduled until 

September 10.  The most important of the motions was an Emergency Motion to 

Vacate the Court’s August 19, 2019 Order Setting a September 12, 2019 

Evidentiary Hearing, or, In the Alternative, to Stay that Hearing Pending Appellate 

                                                 
2 Counsel for the CFTC did not make an objection at the hearing, which is 
understandable inasmuch as the district court had threatened to require three-fifths 
of the Commission and the Director of Enforcement to appear in two days, on pain 
of body attachment.  (ECF 326 at 31.)  After the district court entered its August 19 
order, the Commission moved promptly for relief.  (ECF No. 324.) 
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Review (“Emergency Motion to Vacate or Stay”).  (ECF No. 324.)  The 

Commission also filed a motion for a continuance of at least two weeks.  (ECF No. 

320.)  (The third motion was for leave to file an oversize brief (ECF No. 322).) 

 12. On August 30, 2019, the emergency judge granted the CFTC’s motion 

for a continuance and reset the evidentiary hearing for October 2, 2019, when 

Judge Blakey would be available.  (ECF No. 330.)  The court also ordered that the 

“briefing deadline for the motion for contempt, sanctions, and other relief is 

extended to September 23, 2019.”  (Id.) 

 13. On September 6, 2019, the Commission filed an Amended Notice of 

Motion for presentment of the Emergency Motion to Vacate or Stay, before Judge 

Blakey on September 12, 2019 (ECF No. 332), by which time the motion would 

have been pending for two weeks.  However, on September 9, 2019, the district 

court issued an order striking the September 12 hearing date and setting a 

September 23, 2019 deadline for Defendants to file their response (ECF No. 333), 

nine days before the October 2 hearing, by which time the Emergency Motion will 

have been pending for twenty-six days.  Thus, after setting an emergency hearing 

on the Contempt Motion four days after Kraft requested it, the court gave Kraft 

almost four weeks to respond to the Commission’s Emergency Motion to Vacate 

or Stay.  
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The district court has given no indication of when it may rule on the 

Emergency Motion to Vacate or Stay, or even whether it will rule on it at all prior 

to the scheduled October 2 hearing.  However, by striking the September 12 

hearing date and permitting Defendants nearly four weeks to respond, the district 

court has signaled that it does not intend to treat this as an emergency.  The 

Commission accordingly has no basis to believe that the district court will rule in 

time for this Court to review the decision.  The Commission therefore filed its 

Petition for a Writ of Mandamus four days after the district court struck the 

September 12 emergency hearing. 

ARGUMENT 

On a motion to stay, this Court considers four factors: (1) likelihood of 

success on the merits; (2) likelihood of irreparable harm if a stay is not granted;  

(3) potential for harm to other parties if a stay is granted; and (4) the public 

interest.  Glick v. Koenig, 766 F.2d 265, 269 (7th Cir. 1985).  In this case, all 

factors favor a stay.3 

I. The CFTC is likely to succeed on the merits. 

A petition for a writ of mandamus must satisfy three conditions: (1) the party 

seeking the writ must demonstrate that the challenged order is not effectively 

                                                 
3 The Court may also use a “sliding scale” approach where it will grant the stay if 
the balance of equities strongly favors doing so.  Cavel Int’l, Inc. v. Madison, 500 
F.3d 544, 547 (7th Cir. 2007).  In this case, both tests favor a stay. 
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reviewable at the end of the case, and so without it the party will suffer irreparable 

harm; (2) the party seeking the writ must demonstrate a clear right to the writ; and 

(3) the issuing court must be satisfied that issuing the writ is otherwise appropriate.  

Abelesz v. OTP Bank, 692 F.3d 638, 652 (7th Cir. 2012).  The writ is “otherwise 

appropriate” if it “does what the writ was intended to do—confine the district court 

to a lawful exercise of its prescribed jurisdiction.”  Id. at 653.  In this case, all three 

criteria strongly favor the writ. 

a. The district court’s order is not effectively reviewable at the end of 
this case; the CFTC, Commissioners, and staff are suffering ongoing 
irreparable harm; and they will suffer further irreparable harm if 
the Court does not intervene now. 

 
The purpose of this Petition is to halt an unlawful inquest hearing scheduled 

19 days from now.  This Court has held that “the only means” to halt an ongoing 

judicial inquest is to issue a writ of mandamus.  In re U.S., 398 F.3d 615, 617 (7th 

Cir. 2005).  Courts also regularly use their mandamus power to stop the 

compulsion of testimony from high-ranking executive branch officials. See, e.g., In 

re McCarthy, 636 F. App’x 142, 144-45 (4th Cir. 2015); In re U.S., 542 F. App’x 

944, 947 (Fed. Cir. 2013); In re U.S., 624 F.3d 1368, 1372 (11th Cir. 2010); In re 

Cheney, 544 F.3d 311, 314 (D.C. Cir. 2008); In re United States, 197 F.3d 310, 

316 (8th Cir. 1999); In re FDIC, 58 F.3d 1055, 1062-63 (5th Cir. 1995); In re U.S., 

985 F.2d 510, 512-13 (11th Cir. 1993); U.S. Bd. of Parole v. Merhige, 487 F.2d 25, 

29-30 (4th Cir. 1973).  In this situation, mandamus is the proper remedy, due both 
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to respect for the separation-of-powers and the recognition of the “obvious” 

practical strain it inflicts on a coordinate branch of government to “monopolize[]” 

key officials’ time to prepare and testify.  In re U.S., 624 F.3d at 1372.   

Indeed, the Commission, Commissioners, and staff are already suffering 

ongoing irreparable harm, as each day they must divert more of the agency’s 

resources to this case, placing substantial unwarranted burdens on multiple 

Commissioners and their individual staff, the Division of Enforcement, and the 

Office of General Counsel.  The CFTC is a small agency of approximately 700 

full-time employees, yet it regulates enormous financial markets in futures and 

swaps that are critical to the U.S. economy.  This includes oversight of more than 

3,000 businesses and more than 50,000 registered individuals.  CFTC FY 2018 

Agency Financial Report (Nov. 2018) at 5.4  The agency’s responsibilities, together 

with its small size, mean that Commissioners including the Chairman are required 

to do substantial hands-on work.  Among other things, they must vote on rules; 

investigations; enforcement actions; settlements; administrative appeals, 

exemptions, and initiatives concerning foreign jurisdictions—all of which require 

extensive study and direction of staff.  The Chairman, in addition to duties as a 

Commissioner, administers the agency, 7 U.S.C. § 2(a)(6)(A), and sits on the 

Financial Stability Oversight Council, 12 U.S.C. § 5321(b)(1)(G).  Commissioners 

                                                 
4 Available at https://www.cftc.gov/About/CFTCReports/index.htm.  
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also sometimes must deal with market emergencies on short notice.  See 7 U.S.C. § 

12a(9) (emergency powers).      

The continued diversion of resources away from the CFTC’s mission and to 

the district court’s inquest hearing is a serious injury that cannot be redressed after 

judgment, and the rights of these witnesses not to appear would be lost if 

mandamus review were denied.  Accordingly, the Court is likely to hold that only a 

writ of mandamus can prevent irreparable harm. 

b. The Commission has a clear right to the writ. 
 

For several reasons, the Court is likely to hold that the CFTC has a clear 

right to the writ: 

 First, it is well-established that federal courts may not conduct their own 

investigations or inquests in cases of alleged out-of-court criminal contempt.  Int’l 

Union, United Mine Workers of Am. v. Bagwell, 512 U.S. 821, 831 (1994); In re 

U.S., 398 F.3d at 617-19.  Where a court believes there is a credible allegation of 

criminal contempt, it “must turn the matter over to a prosecutor rather than assume 

an inquisitorial role inappropriate to the Judicial Branch.”  In re U.S., 398 F.3d at 

618; see also Fed. R. Crim. P. 42(a)(2) (“The court must request that the contempt 

be prosecuted by an attorney for the government, unless the interest of justice 

requires the appointment of another attorney.”).   
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In In re U.S., this Court confronted an ongoing judicial investigation into 

what the district court believed may have been criminal contempt by prosecutors.  

398 F.3d at 617-18.  The Court held that this was “inappropriate and must cease.”  

Id. at 317.  The Court explained that “[o]ur legal system does not contemplate an 

inquisitorial role for federal judges,” id. at 619, and therefore issued a writ of 

mandamus to bring “a halt to the inquest,” id. at 617.  The Court is likely to do the 

same here. 

 Second, the district court has not followed, and appears not to contemplate 

following, clearly established Constitutional protections or the applicable Federal 

Rule of Criminal Procedure.  An accusation of criminal contempt is not “a law 

school question.”  (See ECF No. 326 at 27.)  It is an accusation of “crime in the 

ordinary sense,” which triggers “the protections that the Constitution requires of 

such criminal proceedings.”  See Bagwell, 512 U.S. at 826.  The full range of 

Constitutional protections apply, including the right to counsel, proof beyond a 

reasonable doubt, appropriate notice of the specific conduct to be prohibited and 

the sanction to be imposed, and in many cases the right to a jury trial.  See id. at 

833-34, 836-38.5  

These protections are supplemented by Federal Rule of Criminal 

Procedure 42, which requires a court to give notice to the subject of criminal 

                                                 
5 To be sure, the district court’s exact intentions are unclear, which compounds the 
problems confronting the CFTC and affected individuals. 
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contempt proceedings.  The notice must: “(A) state the time and place of trial; 

(B) allow the defendant a reasonable time to prepare a defense; and (C) state the 

essential facts constituting the charged criminal contempt and describe it as such.”  

See Fed. R. Crim. P. 42(a)(1).  Here, the district court has not given proper notice, 

either in form or in substance, or a reasonable time to prepare a defense.  The fact 

that the district court originally intended the hearing to occur on one to two days’ 

notice, and that it plans to permit questioning by Kraft’s lawyers, also suggests the 

proceeding will not be conducted with the rigor necessary to protect the 

individuals’ rights. 

 Third, no witness could possibly have relevant evidence.  The Consent Order 

is a contract, and the district court must interpret it as it would any other.  Bailey v. 

Roob, 567 F.3d 930, 940 (7th Cir. 2009).  Its meaning is confined within its “four 

corners.”  U.S. v. Armour & Co., 402 U.S. 673, 682 (1971).  The “plain language” 

controls, U.S. v. City of Northlake, Ill., 942 F.2d 1164, 1167 (7th Cir. 1991), and 

the court must give each term its ordinary meaning, Kim v. Carter’s, Inc., 598 F.3d 

362, 364 (7th Cir. 2010); U.S. v. Huebner, 752 F.2d 1235, 1244 (7th Cir. 1985).   

A court may hold a person in contempt of a consent decree only if that 

person violated a provision that “sets forth in specific detail an unequivocal 

command which the party in contempt violated.”  Manez v. Bridgestone Firestone 

N. Am. Tire, LLC, 533 F.3d 578, 591 (7th Cir. 2008) (emphasis added).  The 
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provision must leave “no reasonable doubt” about “what behavior” is prohibited or 

“who” is subject to the command.  Project B.A.S.I.C. v. Kemp, 947 F.2d 11, 17 (1st 

Cir. 1991) (emphases added).  That requires “clear and unambiguous” notice to the 

alleged contemnor that the order “is directed at them.”  Id. at 17-18 (emphasis 

added).  To determine who is bound by a decree, a court must read it “to mean 

rather precisely what [it] say[s]” and cannot “bootstrap” in a “legally separate 

person[].”   NBA Properties, Inc. v. Gold, 895 F.2d 30, 32-33 (1st Cir. 1990) 

(Breyer, J.).   

While in other contexts a court may sometimes rely on extrinsic evidence to 

interpret an ambiguous consent decree, it may never do so in a contempt 

proceeding, because “the very ambiguity necessitating such evidence rules out the 

possibility that the respondent has violated the unequivocal command of a court 

order.”  D. Patrick, Inc. v. Ford Motor Co., 8 F.3d 455, 460 (7th Cir. 1993) 

(emphasis in original).  That prohibition on extrinsic evidence is fortified in this 

case by the integration clause in the Consent Order itself, which forbids the use of 

extrinsic evidence to interpret the terms of the settlement.  (ECF No. 310, § IV, 

¶ 6.)  There is accordingly no relevant evidence beyond the existing record.  

D. Patrick, Inc., 8 F.3d at 459. 

 The parties simply disagree about what the term “party” means in 

Paragraph 8.  However, the word is unambiguous.  It means “[o]ne by or against 
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whom a lawsuit is brought.”  Black’s Law Dictionary (11th ed. 2019); see also 

5 U.S.C. § 551(3) (defining “party” in relevant part as “a person or agency named 

or admitted as a party”).  And if there were any ambiguity, that would “rule[] out” 

holding any individual in contempt.  D. Patrick, 8 F.3d at 460.  The district court 

therefore can and must resolve this issue without witness testimony or other 

evidence beyond the existing record.  The same is true of assessing whether any 

statement itself goes beyond what Paragraph 8 permits—the district court’s task is 

to read them and determine if they are consistent with the explicit text of the 

Consent Order.  The district court may not consider, let alone require, additional 

evidence. 

 Interpretive issues aside, the CFTC could not have bargained away the 

individual Commissioners’ rights to issue the Concurrence even if it wanted to, 

which it did not.  CEA Section 2(a)(10)(C) requires the Commission to publish “in 

full” “any dissenting, concurring, or separate opinion.”  7 U.S.C. § 2(a)(10)(C).  

Parties may not agree in a consent order to “take action that conflicts with or 

violates the statute upon which the complaint was based.”  Local No. 93, Int'l Ass’n 

of Firefighters, AFL-CIO C.L.C. v. City of Cleveland, 478 U.S. 501, 526 (1986).  

Thus, if the district court were to believe that Paragraph 8 proscribes individual 

Commissioners from publishing their own views, the provision would then violate 
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Section 2(a)(10)(C), and the court could not enforce it.  This is another purely legal 

basis on which the district court must decide the Contempt Motion. 

   Fourth, only under “extraordinary circumstances” may a court compel 

testimony from a high-ranking Executive Branch official.  See, e.g., Simplex Time 

Recorder Co. v. Sec’y of Labor, 766 F.2d 575, 586 (D.C. Cir. 1985).  In this case, 

there is no valid reason to compel the officials’ testimony, because no witness 

could have relevant evidence. 

c. The writ is “otherwise appropriate.” 

The writ is “otherwise appropriate” because it would do “what it was 

intended to do—confine the district court to a lawful exercise of its prescribed 

jurisdiction.”  Abelesz, 692 F.3d at 651.  Mandamus relief is the proper remedy 

both to halt an unlawful judicial inquest, In re United States, 398 F.3d at 617, and 

to prevent compulsion of testimony from high-ranking Executive Branch officials, 

see, e.g., In re McCarthy, 636 F. App’x at 144-45; In re U.S., 542 F. App’x at 947; 

In re U.S., 624 F.3d at 1372; In re Cheney, 544 F.3d at 314; In re U.S., 197 F.3d at 

316; In re FDIC, 58 F.3d at 1062-63; In re U.S., 985 F.2d at 512-13; Merhige, 487 

F.2d at 29-30. 
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II. The CFTC, Commissioners, and CFTC staff are suffering ongoing 
irreparable harm and will suffer significant additional 
irreparable harm absent a stay. 

For many of the same reasons stated supra at I.a. with respect to the Petition 

itself, the CFTC, Commissioners, and CFTC staff will suffer irreparable harm if 

the Court does not grant a stay, primarily in the form of lost agency resources and a 

period of incapacitation of a majority of the Commission.  If the inquest hearing 

takes place before this Court has the opportunity to rule, and the CFTC and the 

individuals were required to endure the run-up to and the hearing itself, those 

injuries could not be redressed. 

III. A stay will cause no harm. 

Because the CFTC has voluntarily removed the challenged statements from 

its website, there will be no harm or prejudice from staying district court 

proceedings while this Court has an opportunity to rule.  In any event, no plausible 

harm could outweigh the prejudice to the Commission and the individuals that 

would result from denying a stay.6 

IV. The public interest strongly favors a stay. 

 The questions presented in the CFTC’s Petition are of major national 

importance.  They implicate separation of powers, the power of courts to probe the 

details of Executive Branch decision-making through in-person testimony, and the 

                                                 
6 The balance of equities therefore also favors a stay. See Cavel Int’l, 500 F.3d at 
547 
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rights and duties of high-ranking officials to inform the public about the reasons 

for their actions.  Given the importance of these issues, they “deserve a full airing,” 

and the public interest dictates that Court should have a reasonable opportunity to 

decide them.  See Nwaokolo v. I.N.S., 314 F.3d 303, 310 (7th Cir. 2002).   

 The decision of whether to grant a stay also will have a significant impact on 

agency resources, which are public resources.  It similarly implicates the ability of 

the high-ranking officials and other CFTC employees to execute their duties 

without the disruption of preparing for and participating in a judicial inquest, 

unlawful on its face. 

 A stay would accordingly serve the public interest. 

CONCLUSION 

For these reasons, this court should stay the district court proceedings during 

the pendency of the Petition. 
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