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A federal court has granted class certification to purchasers of Barclays American 

Depositary Shares who claim that Barclays made false representations about the 

operation of its “dark pool.” In granting the certification motion, the court found that the 

class had shown common issues predominate (Strougo v. Barlcays PLC, February 2, 

2016, Scheindlin, S.). 

Barclay’s dark pool. The action arises out of the operation of Barclay’s dark pool, known 

as “Liquidity Cross” or “LX,” a private trading venue where investors could trade stocks 

in near anonymity, as the court describes it. Investors alleged that Barclays allowed 

high frequency traders to operate within LX, sought them out, and gave them 

information that allowed them to take advantage of other traders. 

The complaint asserted that Barclays had a history of scandal and had vowed to 

change its governance related to conduct and reputation. In its complaint, investors 

alleged that Barclays made statements attributing the growth of LX to Barclays “

commitment to being transparent” and to the way in which Barclays operated, how 

Barclays routed client orders, and the kinds of counterparties traders could expect to 

deal with when trading in the dark pool. According to the investors, however, Barclays 

both concealed the amount of aggressive high frequency trading in LX and 

inappropriately over routed client orders into LX, making its statements false. 

Moreover, on June 25, 2014, the New York Attorney General’s Office brought a lawsuit 

against Barclays alleging that Barclays concealed information about the operation of 

LX. On news of the lawsuit, Barclays PLC’s American Depositary Shares (ADS) fell 7 

percent on heavy volume. 

Proposed class. The putative class consists of all persons and entities purchasing 
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Barclays ADS between August 2, 2011, and June 25, 2014, and were allegedly 

damaged thereby. The class sought certification under Rule 23(b)(3) of the Federal 

Rules of Civil Procedure. Accordingly, the class had to show that certification was 

appropriate because questions of law or fact common to the members of the class 

predominate over any questions affecting only individual members and class litigation is 

superior to other available methods for the fair and efficient adjudication of the 

controversy. 

Court’s analysis. The court noted that in order to meet the Rule 23(b)(3) requirement 

that common issues predominate, plaintiffs must establish reliance on a class-wide 

basis. The court said that the class was entitled to the so called Affiliated 

Ute presumption, a standard for reliance in omission cases as articulated in Affiliated 

Ute Citizens of the State of Utah v. United States. 

The court said that a duty to disclose uncharged criminal conduct arises if it is 

necessary to ensure that a corporation’s statements are not misleading. Plaintiffs were 

entitled to the Affiliated Utepresumption to establish reliance for purposes of class 

certification, the court said. 

In an earlier motion to dismiss, the court said that specific misstatements about LX, 

including statements touting its safety while secretly encouraging predatory behavior, 

called into question the integrity of the company as a whole. It is likely, the court said, 

that investors would have considered omitted conduct to be material. 

The court also determined that the class was entitled to the presumption of reliance 

established under the Supreme Court case of Basic v Levinson, where the court 

recognized that plaintiffs are typically entitled to a rebuttable presumption based on the 

fraud on the market theory. Under this theory, the market price of shares traded on well 

developed markets reflect all publicly available information and hence any material 

misrepresentations, the court said. The court also determined that Barclays had not 

rebutted the Basic presumption. 

The court also appointed the law firm of Pomerantz LLP to serve as class counsel. 
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