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Securities Regulation Daily Wrap Up, BROKER-DEALERS—Broker
sanctioned for selling firm’s notes despite red flags pointing to Ponzi
scheme, (Apr. 4, 2014)
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By Rodney F. Tonkovic, J.D.

The SEC has sanctioned a broker for selling notes that were part of a series of fraudulent offerings. Richard D.
Feldmann was charged with fraud and with the sale of unregistered securities for his participation in a Ponzi
scheme orchestrated by his firm’s co-owners. The Commission found that Feldmann failed to perform due
diligence and that he made misrepresentations and omissions in selling the offerings to investors (In the Matter
of Donald J. Anthony, Jr., Frank H. Chiappone, Richard D. Feldmann, William P. Gamello, Andrew G. Guzzetti,
William F. Lex, Thomas E. Livingston, Brian T. Mayer, Philip S. Rabinovich, and Ryan C. Rogers, Release No.
33-9571, April 3, 2014).

Background. Feldmann was among the top-selling brokers at McGinn, Smith & Co., Inc. (MS&Co.). In 2010,
the SEC filed an emergency action to halt a scheme by MS&Co.’s owners, Timothy M. McGinn and David L.
Smith. According to the Commission, between 2003 and 2009, McGinn and Smith raised more than $125 million
from over 800 investors in over two dozen unregistered debt offerings. Investor funds were used to pay earlier
investors and to pay McGinn and Smith’s personal and business expenses. Investor losses exceeded $80
million. In 2013, McGinn and Smith were found guilty of multiple counts of mail and wire fraud, securities fraud
and of filing false tax returns; they were sentenced to prison and ordered to pay restitution.

Feldmann. In September 2013, the Commission charged 10 MS&Co. brokers, including Feldmann, for
their roles in the scheme. According to the Commission, Feldmann offered and sold notes to accredited and
unaccredited investors for which no registration statements were in effect and to which no exemptions applied.
Feldmann further made misrepresentations and omissions in selling the fraudulent note offerings. Feldmann also
failed to conduct adequate due diligence and he ignored numerous red flags that should have alerted him to the
need for investigation.

The Commission found that Feldmann did not have a reasonable basis to recommend the offerings to
his customers. Feldman continued to sell the notes even after learning information that was contrary
to representations in the offering documents. For example, the fund PPMs at issue stated that sales to
unaccredited investors were prohibited, yet Feldmann knew that this provision was being ignored. In January
2008, Feldmann learned that four earlier offerings, which had raised almost $90 million, had defaulted, yet he
failed to conduct any inquiry into subsequent offerings and continued to recommend and sell MS&Co. notes.

Sanctions. Feldmann was ordered to cease and desist from committing or causing violations of Securities
Act Secs. 5(a), 5(c), and 17(a) and of the antifraud provisions of the Exchange Act. He was also barred from
association, from serving as an officer or director and from participating in penny stock offerings. Finally,
Feldmann was ordered to pay disgorgement of $299,000 plus prejudgment interest of $55,384.87 and a civil
penalty in the amount of $130,000.
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