
Cheetah™

© 2016 CCH Incorporated and its affiliates and licensors.
All rights reserved.

1 Oct 1, 2016 from Cheetah™

Securities Regulation Daily Wrap Up, FRAUD AND MANIPULATION—D.
Kan.: Credit ratings fail to resolve statute of limitations issue in RMBS
row, (Sept. 7, 2016)

Securities Regulation Daily Wrap Up

Click to open document in a browser

By John M. Jascob, J.D., LL.M.

A federal court in Kansas has denied cross-motions for summary judgment on whether the statute of limitations
period had run on claims by the National Credit Union Administration (NCUA) involving the sale of mortgage-
backed securities. Although the court noted that credit ratings may provide strong evidence of whether a
reasonable investor would be placed on inquiry notice, the fact that the certificates had not yet been downgraded
by the ratings agencies was not sufficient to decide the issue in the NCUA’s favor. Accordingly, a question of fact
remained for trial concerning whether the NCUA’s claims were time-barred under the discovery rule (National
Credit Union Administration Board v. RBS Securities Inc., September 1, 2016, Lungstrum, J.).

U.S. Central Credit Union. The NCUA brought the suit as conservator and liquidating agent of U.S. Central
Federal Credit Union, which at one time was the largest corporate credit union in the United States. After U.S.
Central suffered devastating losses incurred through the purchase of residential mortgage-back securities
(RMBS) in the years preceding the financial crisis, the NCUA placed the credit union into conservatorship on
March 20, 2009, before ultimately shuttering its operations in 2012.

The NCUA’s suit brought claims under Securities Act Sections 11 and 12 and Kansas law, based on alleged
untrue statements or omissions of material facts relating to 20 offers of 29 different RMBS purchased by U.S.
Central. Defendant RBS Securities Inc. or its affiliates acted as the underwriter or seller for the certificates.
The NCUA also asserted a claim under Section 11 against Nomura Home Equity Loan, Inc. involving a single
certificate.

Statutes of repose. The district court first granted summary judgment to the NCUA with respect to the defense
of the application of any statute of repose. The court noted that after a remand from the U.S. Supreme Court, the
Tenth Circuit had re-affirmed the district court’s prior ruling that the limitations period imposed by the FIRREA
Extender Statute supplanted any other unexpired limitations or repose period. As the certificates at issue had
been sold within three years of the date when the NCUA became conservator of U.S. Central, the NCUA’s
claims were not barred by the federal three-year and the Kansas five-year statutes of repose.

Statutes of limitations. Next, the court turned to RBS’s argument that the NCUA’s claims were barred by the
applicable statutes of limitations. Given the court's previous ruling that the Extender Statute supplanted any
limitations period not already expired when the NCUA’s conservatorship began on March 20, 2009, the relevant
dates for limitations analysis under the discovery rule were March 20, 2008, for the federal claims and March 20,
2007, for the state-law claims.

The NCUA contended that U.S. Central did not have constructive notice of the facts underlying the claims by
the relevant dates, primarily because the certificates had not yet been downgraded by the ratings agencies. The
NCUA also argued that U.S. Central—or any reasonable investor—would not necessarily have believed that it
had a plausible claim, despite the reports of problems in the industry and with specific originators, because it
could rely on the defendants’ representations that underwriting guidelines were followed and that the portfolios
for the certificates did not include bad loans.

RBS and Nomura on the other hand, argued that, despite the lack of downgrades by the ratings agencies, U.S.
Central had constructive notice of sufficient facts by the operative dates as a matter of law. The defendants cited
reports that originators had abandoned or disregarded underwriting guidelines in originating loans underlying
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RMBS investments; data showing poor performance of the underlying loans, including early spikes and surges in
defaults and delinquencies; and articles and lawsuits discussing particular originators who also originated loans
underlying certificates in the instant case.

The court observed that no law requires a credit ratings downgrade by the operative date for a limitations
defense to succeed. Rather, the time period begins to run when a reasonably diligent plaintiff would have
actually discovered the facts constituting the violation. On the other hand, the court agreed that credit ratings
provide strong evidence of how a reasonable investor would respond to the evidence cited by the defendants.
In this case, the specialists at the ratings agencies had all of the public information at their disposal and yet still
declined to downgrade these particular investments until after the operative dates. As there remained a question
of fact concerning whether the NCUA’s claims were time-barred under the discovery rule, the court denied both
sides’ motions for summary judgment.

The case is No. 11-2340-JWL.

Attorneys: Andrew Chun-Yang Shen (Kellogg, Huber, Hansen, Todd, Evans & Figel, P.L.L.C.), George A.
Zelcs (Korein Tillery LLC) and Greg G. Gutzler (Elias Gutzler Spicer, LLC) for the NCUA. Alexandra Samowitz
(Kirkland & Ellis LLP) and Jeffery A. Jordan (Foulston Siefkin LLP) for RBS Securities, Inc. and Financial Asset
Securities Corp. Christina M. Pyle (Husch Blackwell LLP) and Jacob D. Albertson (Orrick, Herrington & Sutcliffe
LLP) for Novastar Mortgage Funding Corp.

Companies: RBS Securities, Inc. f/k/a Greenwich Capital Markets, Inc.; Financial Asset Securities Corp.;
Novastar Mortgage Funding Corp.
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