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Securities Regulation Daily Wrap Up, FINANCIAL INTERMEDIARIES—
D.D.C.: MetLife SIFI designation based on Dodd-Frank misinterpretation,
amicus brief argues, (Jun. 29, 2015)
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By Richard A. Roth, J.D.

The Financial Stability Oversight Council both misinterpreted the Dodd-Frank Act and failed to perform an
adequate analysis of the facts when it determined that MetLife, Inc., was a systemically important financial
institution (SIFI), the Chamber of Commerce is arguing. In an amicus curiae brief filed with the U.S. District Court
for the District of Columbia, the Chamber is urging the court to overturn the SIFI designation (MetLife, Inc. v.
FSOC. June 26, 2015).

The Dodd-Frank Act (Act) authorizes the FSOC to designate a U.S. nonbank financial company as a SIFI, which
would make the company subject to Federal Reserve Board supervision and to enhanced prudential standards.
According to the Act, such a designation can be made if the FSOC decides that “material financial distress” at
the company, or the nature, scope, and mix of the company’s financial activities, could pose a threat to U.S.
financial stability (12 U.S.C. §5323).

MetLife was designated a SIFI on December 18, 2014, based on the decision that material financial distress at
the company could threaten financial stability. However, the FSOC said at the time that the designation should
not be seen as a finding that the company was experiencing, or was likely to experience, financial distress. The
FSOC member designated as having insurance experience, S. Roy Woodall Jr., voted against the designation.
North Dakota Insurance Commissioner and nonvoting FSOC member Adam Hamm argued against the action.

MetLife’s appeal. MetLife has asked the D.C. district court to overturn the designation. According to the
insurance company, the FSOC “fixated” on MetLife’s interconnectedness with other financial firms while relying
on weak economic assumptions to back its finding. The company also claimed that it had not been given a
chance to rebut the FSOC’s reasoning because the Council deprived it of access to key data used to label
MetLife a nonbank SIFI.

MetLife claims that the FSOC’s action was arbitrary and capricious because the agency did not define some
of the relevant terms and could not offer an acceptable factual basis for the decision. The insurance company
also attacks the constitutionality of the FSOC’s powers, claiming that the Dodd-Frank Act structure violates the
separation of powers doctrine and that the FSOC’s procedures denied the company due process.

 Chamber’s brief. The Chamber of Commerce amicus brief bypasses the constitutionality issues. Instead, the
Chamber argues that:

1. The Dodd-Frank Act unambiguously requires the FSOC to determine that there is an actual risk of
material financial distress before it designates a nonbank company a SIFI.

2. Even if the Act is ambiguous as to whether such a determination is needed, the FSOC’s decision that
no determination is needed is not entitled to any deference by the courts and is incorrect.

3. Even if the FSOC’s interpretation of the Act is correct, the MetLife SIFI designation was arbitrary and
capricious because it had no factual basis and because the agency did not consider a reasonable
alternative.

Risk of distress. According to the Chamber, the Act is clear that the FSOC cannot designate a nonbank
company a SIFI under the material financial distress “channel” without first deciding that there is realistic
possibility that the company is vulnerable to distress. This is because the Act says that regardless of which
channel the FSOC follows—material financial distress or interconnectedness—it must analyze the company
according to 10 specified factors, and at least four of those factors look at whether the company’s operations
make it vulnerable to distress. The FSOC’s new interpretation that it simply can assume the possibility of distress
would make parts of the Act meaningless and thus should be rejected, the Chamber says.
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Deference to FSOC interpretation. Even if the Act is ambiguous, the FSOC’s current interpretation is not
entitled to judicial deference, the Chamber continues. The interpretation did not result from a formal rulemaking
process and is not found in any prior interpretive guidance. Rather, the Chamber claims, it appears for the first
time in the MetLife determination.

In fact, the FSOC has in the past recognized the necessity of looking at a company’s vulnerability, the Chamber
claims. However, the agency now has decided to ignore its previous interpretive guidance and claim that it can
simply assume the possibility of distress. The change in interpretation is not entitled to judicial deference, the
Chamber asserts.

If the court declines to defer to the agency’s interpretation, that interpretation is seen to ignore the context
and purpose of the Dodd-Frank Act and the SIFI designation process, the Chamber then says. The FSOC’s
interpretation would allow it to designate any large company that engages in financial activities a SIFI. Congress
did not intend that result, the Chamber says, pointing to statements by several senators—including Christopher
Dodd, who was a Democratic senator from Connecticut and for whom the Act was named—as support.

Inadequate analysis. Moreover, even if the FSOC is interpreting the Act correctly, the MetLife designation was
“arbitrary, capricious, and procedurally deficient,” according to the amicus curiae brief. The designation resulted
from a “collage of presumptions and speculation.”

The FSOC did not identify how material financial distress at MetLife, which the Chamber said engages only in
“traditional insurance activities,” could threaten U.S. financial stability, the brief charged. For example, there was
no empirical evidence that a fire sale of assets by MetLife could cause problems for other large companies that
held comparable assets, or that the functioning of financial markets would be disrupted. Instead, there was only
speculation by the FSOC that these things were possible, the chamber asserts.

On the other hand, MetLife offered its own analysis that demonstrated “no reasonable basis or evidentiary
support” for the belief that distress at the company could result in systemic instability, according to the Chamber.
This analysis was not given proper consideration.

The SIFI designation was based on “inconsistencies and unsupported claims” about insurance companies and
markets, the brief also argues. Historical data about traditional insurance companies shows there is no risk that
the FSOC’s concern—customer cancellations causing withdrawals that result in fire sales—will come to pass.

Finally, the brief asserts that the FSOC had a reasonable alternative to the SIFI designation that it arbitrarily
refused to consider. Rather than designating insurance companies SIFIs, the FSOC could regulate specific
insurance company activities that it deems inherently risky. The agency is considering that approach for the
asset management industry, the Chamber points out. The FSOC’s failure to explain why it chose one approach
over the other makes its choice arbitrary and capricious, according to the Chamber.

The case is No. 15-cv-00245 (RMC).

Attorneys: Amir Cameron Tayrani (Gibson, Dunn & Crutcher, LLP) for MetLife, Inc. Kate Comerford Todd,
U.S. Chamber Litigation Center, Inc., and Steven G. Bradbury (Dechert LLP) for U.S. Chamber of Commerce.
Deepthy Kishore, United States Department of Justice, for Financial Stability Oversight Council.
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