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The complaint sufficiently alleged that an ex-CFO had a thumb on the scale to ensure Ernst & Young was
picked.

The district court sitting in Manhattan concluded that a complaint sufficiently alleged that a company's statements
about a competitive search for a new auditor were made false by a rigged selection process. Sealed Air
Corporation announced the selection of Ernst & Young as its new auditor after what it said was a competitive
search process. The company's CFO, however, had rigged the process in Ernst & Young's favor, ultimately
leading to criminal and regulatory investigations. The court found that the complaint adequately alleged
the existence of the scheme and that it led to misrepresentations or omissions that rendered certain of the
company's statements misleading (UA Local 13 Pension Fund v. Sealed Air Corporation, June 1, 2021, Stanton,
L.).

Sham auditor selection process. In November 2014, Sealed Air Corporation, a maker of packaging materials
including Bubble Wrap, announced that Ernst & Young LLP would serve as its accounting firm following a
competitive search process involving several other firms. According to the complaint, however, the company's
then-CFO, defendant William Stiehl, interfered in the selection process to ensure that Ernst & Young was
selected; the plaintiffs refer to Stiehl's actions as the "bid-rigging scheme." Stiehl's scheme, the complaint
alleged, rendered misleading statements in Sealed Air's SEC filings concerning the selection process, as well
as other statements, disclosures, and certifications concerning internal controls and corporate ethics. Sealed Air
countered that the complaint failed to allege falsehood or scienter with sufficient particularity.

Auditor retention. Sealed Air first argued that the complaint did not describe the bid-rigging scheme with the
required detail. The court noted that direct evidence of an anticompetitive agreement can be hard to find at the
pleading stage. The plaintiffs instead pointed to circumstantial evidence of a corrupt search process such as
the firing of Stiehl and the termination of Ernst & Young followed by Sealed Air receiving a criminal subpoena
related to the selection process. The court accordingly found that the complaint sufficiently alleged the bid-rigging
scheme and that Sealed Air's statements about the auditor selection process were false or misleading.

Corporate procedures. The company then contended that the complaint did not explain why the challenged
statements were made false by omission. First, 15 SEC filings stated that Sealed Air maintained effective
disclosure controls and procedures, ensuring that required information was reported. At this stage, the court
said, the allegation that the controls and procedures were deficient and allowed the filing of misstated or omitted
material facts was sufficient. Similarly, Stiehl attested in Sealed Air's SOX certifications that the filings contained
no false statements and that the company's disclosure controls and procedures were adequate and effective;
since the bid-rigging scheme was alleged with sufficient particularity, the court found that the challenge to this
allegation failed. On the other hand, statements in the company's code of conduct concerning its ethics and
compliance with the law were found to be aspirational, inactionable puffery.

Disclosure failures. The complaint also claimed that Sealed Air failed to disclose material uncertainties and
events and risk factors as required by Regulation S-K Items 303 and 105. Namely, the company used an
illegally manipulated process to ensure the selection of Ernst & Young that was reasonably likely to lead to of
regulatory action, reputational damage, or other sanctions that were not disclosed to investors. This, the court
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said, described the omissions with sufficient particularity to state a fraud claim based on violations of Items 303
and 105.

Scienter. Finally, the court concluded that the complaint stated with sufficient particularity facts giving rise to
a strong inference of scienter. Sealed Air argued that it lacked scienter because Stiehl was the only employee
who knew about the bid-rigging scheme, and he had no authority over the challenged statements. The court
disagreed, explaining that as Sealed Air's chief accountant, Stiehl was surely involved in approving the
statements about the selection process, and his knowledge could accordingly be imputed to the company.
Correspondingly, for the statements signed by Stiehl himself, there was a strong inference that he was aware
that the bid-rigging rendered the challenged statements false or misleading.

The case is No. 19 Civ. 10161.

Attorneys: David Avi Rosenfeld (Robbins Geller Rudman & Dowd LLP) for UA Local 13 & Employers Group
Insurance Fund. Michael S. Shuster (Holwell Shuster & Goldberg LLP) for Sealed Air Corp. William J. Schwartz
(Cooley LLP) for William G. Stiehl.

Companies: UA Local 13 & Employers Group Insurance Fund; Sealed Air Corp.
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