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Pursuant to Second Circuit Local Rule 40.2, appellant Rajat Gupta. 

respectfully moves for panel reconsideration and reconsideration en bane of this 

Court's December 29, 2015 Order, which determined this appeal by denying Mr. 

Gupta's motion for a certificate of appealability and dismissing the appeal. 

Reconsideration should be granted because the Order directly conflicts with this 

Court's December 8, 2015 Order in Whitman v. United States, No. 15-2686, 

granting appellant Whitman's motion for a certificate of appealability. See Fed. R. 

App. P. 35(a)(1) (reconsideration en bane appropriate when "necessary to secure or 

maintain uniformity of the court's decisions").' 

Preliminary Statement 

On March 5, 2015, Rajat Gupta moved in the district court pursuant to 28 

U.S.C. § 2255 to have his insider trading conviction set aside, contending that the 

court's jury instruction on the benefit element of that offense failed to meet the 

requirements of this Court's decision in United States v. Newman, 773 F.3d 438 

(2d Cir. 2014). (See Mot., United States v. Gupta, 11-Cr-907, Doe. No. 150). 

Circuit Courts of Appeals have granted motions for reconsideration and 

reconsideration en bane of orders denying a certificate of appealability. See, e.g., 

Tyler v. Purkett; 413 F.3d 696, 698 (8th Cir. 2005) (noting that order denying 

certificate was reversed after rehearing en bane); Miller v. Dragovich, 311 F.3d 

574, 577 (3d Cir. 2002) (noting that order denying certificate was reversed after 

panel rehearing); see also Thomas v. United States, 328 F.3d 305, 308 (7th Cir. 

2003) (Easterbrook, J.) ("the denial of a request for a certificate of appealability 

[may] present the sort of legal question that justifies rehearing en bane"). 
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Subsequently, on March 25, 2015, Doug Whitman sought the same relief, before 

the same district judge, making the same arguments. (See Mot., United States v. 

Whitman, 12-Cr-125, Doc. No. 182). On July 2, 2015, Judge Rakoff denied Mr. 

Gupta's motion, concluding that he had procedurally defaulted by failing to raise 

the Newman issue on direct appeal, and that he had not shown either "cause" for 

the procedural default or his "actual innocence." See Gupta, 7 - F. Supp. 3d --, 

2015 WL 4036158 (S.D.N.Y. July 2, 2015). Thereafter, on July 22, 2015, Judge 

Rakoff denied Mr. Whitman's motion as well, on the same grounds, See Whitman, 

-- F. Supp. 3d --, 2015 WL 4506507 (S.D.N.Y. July 22, 2015). In its Whitman 

ruling, the district court specifically cited to its prior decision in Gupta for the 

proposition that, because "Newman could not, and did not, overturn any prior 

precedent regarding the meaning of 'personal benefit' in this context," Mr. 

Whitman's default was not excused. Id. at *3. Both Gupta and Whitman sought a 

certificate of appealability in the district court, and Judge Rakoff denied both 

motions, once again -finding in both cases an unexcused procedural default, (See 

Order, Gupta, 11-Cr-907, Doc. No. 160 (Aug. 5, 2015); Order, Whitman, 12-Cr-

125, Doc. No. 190 (Aug. 5, 2015)). 

Messrs. Gupta and Whitman both then moved in this Court for a certificate 

of appealability. (See Mot. for COA, Whitman v. United States, 15-2686, Doc, No. 

6 (Aug. 24, 2015) ("Whitman COA Mot."); Mot. for COA, Gupta v. United States, 

- 2 - 
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15-2707, Doc. No. 21 (Sept. 22, 2015) ("Gupta COA Mot.")). They both 

contended that any procedural default was excused because Newman altered the 

law and its holding on benefit was novel, arguments the government itself had 

repeatedly asserted, in the strongest terms, in its petitions for en banc review and 

certiorari. At the very least, they both argued, the question is reasonably 

debatable, 2  

Yet in Whitman, a panel of this Court granted the motion for a certificate of 

appealability (Order, Whitman, 15-2686, Doc. No. 32 (Dec. 8, 2015)), while in this 

case another panel concluded Mr. Gupta "ha[d] not shown that 'jurists of reason 

would find it debatable whether the district court was correct in its procedural 

ruling,' Slack v. McDaniel, 529 U.S. 473, 478 (2000), as to whether Appellant's 

claim was procedurally defaulted" (Order, Gupta, 15-2707, Doe. No. 56 (Dec. 29, 

2015)). There is no warrant for these contrary results. 

2  Both Gupta and Whitman noted that the standard for granting a certificate of 

appealability is easily met. The movant need show only "that the issues are 

debatable among jurists of reason; that a court could resolve the issues in a 

different manner; or that the questions are adequate to deserve encouragement to 

proceed further." Barefoot v. Estelle, 463 U.S. 880, 893 n.4 (1983) (quotation 

marks and alterations omitted; emphasis added). As the Supreme Court has further 

noted, "a claim can be debatable even though every jurist of reason might agree, 

after [a certificate of appealability] has been granted and the case has received full 

consideration, that petitioner will not prevail." Miller-el v. Cockrell, 537 U.S. 322, 

338 (2003). 

- 3 - 
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In granting Mr. Whitman's motion for a certificate, a panel of this Court 

necessarily found he had shown that the district court's procedural ruling was 

"debatable" within the meaning of Slack v. McDaniel. As we show below, Gupta 

and Whitman moved for section 2255 relief on identical grounds, they made 

identical arguments in support of their motions, and the motions were decided on 

identical procedural grounds by the same district judge. Whether Mr. Gupta's 

procedural default should be excused is, in sum, identically "debatable," i.e., "a 

court could resolve the issue in a different manner" than Judge Rakoff 

Accordingly, Mr. Gupta, no less than Mr. Whitman, is entitled to have his appeal 

heard by this Court. 3  

Argument 

The Gupta and Whitman motions are materially indistinguishable with 

respect to "procedural default." Both defendants had ohjected to Judge RakofPs 

jury instruction on benefit, but neither pursued the issue on direct appeal. 

Acknowledging this procedural default, both defendants contended that they were 

nevertheless entitled to relief under section 2255 because, prior to Newman, neither 

Following.issuance of the Whitman Order, and before Mr. Gupta's motion had 

been assigned to a panel, Mr. Gupta's counsel wrote to the Court pursuant to Fed. 

R. App. P. 28(j), advising that a panel of the Court had granted Mr. Whitman's 

motion. The letter noted that the arguments made by Mr. Whitman in support of 

his motion were among those made by Mr. Gupta. (See Gupta, 15-2707, Doc. No. 

40 (Dec. 14, 2015)). 

- 4 - 
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defendant could reasonably have been expected to argue on appeal that the district 

court's instruction on benefit was defective. Mr. Gupta argued that, "As the 

government has asserted, Newman's holding and the rule it established are 

`unprecedented,"novel,' and 'new' — making for a break with the law as it stood 

at the time of Mr.•Gupta's direct appeal." (Gupta COA Mot. at 7). Mr. Whitman 

argued that "Newman was a watershed case" and that its "holding plainly was 

groundbreaking and.of great significance in the law of insider trading." (Whitman 

COA Mot. at 9, 11). Both defendants contended that, because Newman was such 

an unexpected development, any argument assigning error to Judge Rakoffs 

benefit instruction was "not reasonably available" to their respective counsel on 

direct appeal, constituting "cause" for their failure to pursue the issue at that time. 

(Gupta COA Mot. at 6; Whitman COA Mot. at 16). 

As both we and Whitman's counsel pointed out, the proposition that 

"Newman is a novel holding that changed the law on personal benefit" is, at a 

minimum, "debatable among jurists of reason" — or, under the alternative 

formulation articulated by the Supreme Court, "a court could resolve the issuer j in 

a different manner," Barefoot v. Estelle, 463 U.S. at 893 n.4 — entitling both 

defendants to a certificate of appealability. The district court's contrary view was, 

Mr. Gupta argued, influenced by its narrow 'reading of Newman, according to 

which the case "did not establish the basis for any new argument premised on a 

- 5 - 
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redefinition of the benefit element" (Gupta COA Mot. at 8). Mr. Whitman 

likewise disputed the court's "holding that Newman did not change the law on 

personal benefit at all." (Whitman COA Mot. at 17). Gupta and Whitman both 

pointed out that judge Rakoff s view of Newman, as making no change in the law 

of insider trading, was inconsistent with the positions taken by the government in 

its petitions for en bane review and certiorari. Accordingly, both defendants 

argued, the district court's interpretation of Newman, and its resulting decision to 

deny the defendants section 2255 relief on the ground of procedural default, was at 

the very least open to fair debate.' 

Finally, although the district court did not directly address the issue of 

whether Gupta or Whitman was prejudiced by the erroneous jury instruction 

(presumably the reason why Mr. Whitman did not address the issue in his motion 

for a certificate), defendants' arguments on this point were again the same: The 

government had overwhelmingly emphasized that the tipper's "benefit" in their 

Indeed, Judge Rakoff has elsewhere noted that Newman is at least open to the 

interpretation advanced by appellants and the government (even as he believes that 

interpretation to be incorrect). In SEC v. Payton, 97 F. Supp. 3d 558 (S.D.N.Y. 

2015), Judge Rakoff noted that Newman "suggests that the latter type of 

relationship (i.e. mere friendship) can lead to an inference of personal benefit only 

where there is evidence that is generally akin to quid pro quo." Payton, 97 F. 

Supp. 3d at 563 n.2. In United States V. Salman, 792 F.3d 1087 (9th Cir. 2015), he 

stated, for a Ninth Circuit panel, that, "[t]o the extent Newman can be read [to hold 

that the government must adduce evidence showing that the tipper-tippee 

relationship generated a quid pro quo to establish that the tipper received a 

benefit], we decline to follow it." Salman, 792 F.3d at 1093. 

- 6 - 
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respective trials was the tipper-tippee "relationship" itself, not "an exchange that is 

objective, consequential, and represents at least a potential gain of a pecuniary or 

similarly valuable nature" for the alleged tipper, as required by Newman, 773 F.3d 

at 452. (Gupta COA Mot. at 10-15; Whitman COA Mot. at 5-6). Thus, both 

defendants argued, they were likely convicted for conduct that is not criminal in 

light of Newman. 

And the prejudice caused to Mr. Gupta by the now invalid pure relationship 

theory was devastating. 'Unlike the other recent insider trading defendants, Mr. 

Gupta never earned a penny from his alleged wrongdoing. Yet his core defense — 

that, in the twilight of an impeccable career and with no financial need or motive, 

he would never have decided to engage in insider trading 7 was rendered largely 

ineffectual by the government's response, sanctioned by the district court's 

instruction, that "maintaining a good relationship with a frequent business partner" 

was sufficient. Indeed, in its rebuttal summation, the government reemphasized 

this response — the only one it had, in the absence of evidence of any financial quid 

pro quo. The prosecutor effectively argued that the central premise of Mr. Gupta's 

defense, i.e., the absence of financial benefit and motive, was irrelevant because 

the "modest benefit" of "maintaining a good relationship" was legally sufficient, 

and that the court would so instruct the jurors. When defense counsel objected to 

the prosecutor "charging the jury" in this fashion, the court stated that the objection 

- 7 - 
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was not "well taken." In sum, in light of the erroneous jury instruction on benefit, 

there is every reason to believe Mr. Gupta has served virtually the entirety of his 

two-year prison sentence for conduct that is not a crime. (Gupta COA Mot. at 10- 

15) . 5  

Conclusion 

A panel of this Court concluded, correctly, that appellant Doug Whitman 

made the very modest showing entitling him to a certificate of appealability, 

including that it is at least debatable whether his failure to raise the benefit 

instruction issue on direct appeal was excused. Mr. Gupta made the same 

arguments, on the same issue, yet a panel reached a contrary conclusion. For the 

reasons stated, we respectfully submit that this disparate treatment was incorrect 

and that the panel's December 29, 2015 Order, denying Mr. Gupta's motion, 

The only difference between the Gupta and Whitman COA motions was Mr. 

Whitman's alternative argument that his default should be excused based on 

ineffectiveness of appellate counsel. Judge Rakoff characterized this argument as 

"absurd": "The sheer poverty of Whitman's motion (not to mention chutzpah) is 

illustrated by the fact that his present counsel is reduced to arguing, without a shred 

of factual support, that Whitman's prior appellate counsel, the highly reputed 

Carter G. Philips, Esq., along with the team of partners and associates at Sidley 

Austin LLP who represented Whitman on the appeal, provided Whitman with 

constitutionally defective assistance of counsel." ( Whitman, 2015 WL 4506507, at 

1 & n.1). Mr. Gupta, who also was represented on appeal by highly reputed 

appellate counsel — Seth Waxman, Esq., and a team of partners and associates at 

Wilmer Cutler Pickering Hale and Dorr LLP did not make an ineffective 

assistance claim. 

- 8 - 
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should be reconsidered and the motion granted, and the Court should issue a 

certificate of appealability, on three issues: 

(1) Whether defendant's conviction should be vacated 

because the jury in his case was erroneously instructed on 

the benefit element of his alleged insider trading 

offenses, thereby permitting the jury to convict defendant 

of conduct that is not a crime. 

(2) Whether defendant satisfied the "cause and 

prejudice" standard so as to excuse his failure to raise 

this issue on direct appeal. 

(3) Whether defendant satisfied the "actual innocence" 

standard, because it is more likely than not that no 

reasonable juror, properly instructed on the benefit 

element of insider trading, would have found petitioner 

guilty beyond a reasonable doubt, so as to excuse his 

failure to raise this issue on direct appeal. 

Dated: New York, New York 	 Respectfully submitted, 

January 11, 2016 
Kramer Levin Naftalis & Frankel LLP 

By: 	/s/ Gary P. Naftalis 

Gary P. Naftalis 

Alan R. Friedman 

David S. Frankel 

Robin M. Wilcox 

Elliot A. Smith 

1177 Avenue of the Americas 

New York, New York 10036 

(212) 715-9100 

Attorneys for Rajat K. Gupta 
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Case 1 2707, D ocm nent 56,12129/201.5, 1073034, Pagel. of 1 

I I -cr-907 
I 5-cv-6630 

Rakoli, J. 

United States Court of Appeals 
FOR THE 

SECOND CIRCUIT 

At a stated term of the United States Court of Appeals for the Second 

Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square, 

in the City of New York, on the 29 th  day of December, two thousand fifteen. 

Present: 

Susan L. Carney, 

Christopher F. Droney, 

Circuit Judges.* 

Rajat K. Gupta, 

-Petitioner-Appellant, 

V. 
	 15-2707 (L), 

15-2712 (Con) 

United States of America, 

Respondent-Appellee. 

Appellant, through counsel, moves for a certificate of appealability. Upon due consideration, it is 

hereby ORDERED that the motion is DENIED and the appeal is DISMISSED. Appellant has not 

shown that "jurists of reason would find it debatable whether the district court was correct in its 

procedural ruling," Slack v. McDaniel, 529 U.S. 473, 478 (2000), as to whether Appellant's claim 

was procedurally defaulted. 

FOR THE COURT: 
Catherine O'Hagan Wolfe, Clerk 

Cal-e 	
T 

SECOND 

*Circuit Judge Raymond J. Lohier, Jr., formerly a member of this panel, has recused himself from 

consideration of this motion. Pursuant to Second Circuit Internal Operating Procedure E(b), the matter is 

being decided by the two remaining members of the panel. 
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