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By Rodney F. Tonkovic, J.D.

The district court sitting in Delaware has found that a complaint failed to plead that statements in a proxy issued
in connection with a merger were false or misleading. The complaint alleged that the proxy statement failed to
make mandatory and made misleading disclosures in violation of Exchange Act Section 14(a). The court found
that the statements were not misleading because the risks were adequately disclosed (Jaroslawicz v. M&T Bank
Corporation, October 27, 2017, Andrews, R.).

The merger. This case arose out of a 2012 merger agreement under which Hudson City Bancorp, Inc. would
be acquired by M&T Bank Corporation. Hudson City filed a preliminary proxy statement in October 2012 that
became effective in February 2013. At the time, the parties expected the merger to close in the second quarter of
2013. In April 2013, however, the parties announced that closing the merger would be delayed until the Federal
Reserve Board approved the transaction. The release said that the Board had "concerns" related to M&T's Bank
Secrecy Act and anti-money-laundering compliance program. Further, in 2014, the CFPB announced an action
against M&T for violating consumer disclosure laws. The Board approved the merger in September 2015, and
the merger closed that November.

Proxy statements. The complaint asserted that the Federal Reserve delayed its approval due to M&T's lack of
compliance with the Bank Secrecy Act and anti-money-laundering regulations and violations of the consumer
disclosure laws. At issue were statements in the proxy, and made during an April 2013 earnings call, discussing
compliance, the company's belief that all required regulatory approvals would be obtained, and the timing for
closing the merger. The court previously ruled in favor of M&T, finding that disclaimers of reliance meant that no
reasonable investor would be misled.

The court granted M&T's motion to dismiss with leave to amend. The shareholders first argued that the proxy
omitted significant risk factors required under Item 503(c) of Regulation S-K. The court, however, concluded that
the "risk factors" section of the proxy adequately detailed the risk that the merger could be stalled due to delays
in regulatory approval. Also, while there was no discussion in the proxy of risks related to the CFPB action, there
was also no plausible allegation that this was a factor at the time the proxy was issued.

The complaint then challenged the proxy's statements that M&T believed that it was in compliance and that the
merger would be completed in a timely manner. The court found that these statements were opinions, and under
Omnicare, were not actionable because there was no allegation that the defendants had material information
in their possession that did not align with those opinions and because there was no indication that the opinions
lacked reasonable grounds.

The case is No. 15-897.

Attorneys: Francis J. Murphy, Jr. (Murphy & Landon, P.A.) for David Jaroslawicz. John C. Cordrey (Reed Smith
LLP) for M&T Bank Corp. and Hudson City Bancorp Inc.

Companies: M&T Bank Corp.; Hudson City Bancorp Inc.
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