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By Jacquelyn Lumb

The SEC has suspended the self-regulatory organizations’ proposed rules to fund the consolidated audit trail
(CAT) and instituted proceedings to determine whether to approve or disapprove the fees.

Comments must be submitted within 21 days of publication in the Federal Register with rebuttal comments within
35 days (Release No. 34-81067, June 30, 2017).

The SEC last year approved a national market system plan to create, implement, and maintain CAT after which
an operating committee was established to determine the funding for its operations. The CAT NMS plan calls for
a tiered fee structure for CAT reporters that are execution venues, including automated trading systems, based
on the level of market share; industry members’ non-ATS activities based on message traffic; and CAT reporters
with the most activities measured by market share and/or message traffic.

Allocation of fees. The fees are to be allocated among participants and industry members in a manner that
takes into account their relative impact on CAT NMS, LLC, the company formed by the operating committee to
establish fees, and in a way that avoids disincentives, such as placing an inappropriate burden on competition
or reduction in market quality. The fees were designed to recover the costs of building and operating CAT, an
amount that was placed at $50.7 million for the year beginning November 21, 2016. The fees will be reviewed
annually and revised as appropriate.

Criticism. The SEC received a number of comment letters in opposition to the proposal, some of which criticized
the lack of industry input and some of which pointed to conflicts of interest in setting the fees. Others maintained
that the proposal did not reflect an equitable allocation of fees, noting that approximately 88 percent of the costs
of building and operating CAT fell on broker-dealers and ATSs. Some also opposed the tiering methodology.

Suspension of proposal. The SEC concluded that a temporary suspension of the rule changes, which
otherwise would have gone into effect immediately, was warranted. During the suspension, the SEC will consider
whether the proposal would provide an equitable allocation of reasonable fees among members, issuers, and
other persons who use the facilities; promote just and equitable principles of trade; protect investors and the
public interest; not permit unfair discrimination among customers, issuers, brokers or dealers; and not impose
any unnecessary burdens on competition.

Grounds for disapproval. The SEC has provided notice of the grounds for disapproval that are under
consideration and has encouraged comments and analysis to assist in its determination. In the SEC’s view, the
proposal raises questions as to whether the allocation of the CAT costs between and among industry members
and execution venues is reasonable, equitable, and nondiscriminatory. The SEC also questions whether the
participants have addressed the impact of the proposed tiers on industry members that are options market
makers that are required to continually quote a two-sided market in hundreds of thousands of option series.
The proposal also raises questions about whether it is appropriate to place execution venues for OTC equity
securities in the same tier structure as execution venues for NMS stock, according to the SEC.

The release is No. 34-81067.
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