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By Anne Sherry, J.D.

A unanimous Supreme Court ruled that trust law imposes a continuing obligation on retirement plan
administrators to monitor plan investments and remove those that are imprudent. The Court held that the Ninth
Circuit erred in holding fiduciary-duty claims time-barred simply because the allegedly overpriced mutual funds
were added to the 401(k) plan more than six years prior to the lawsuit (Tibble v. Edison International, May 18,
2015, Breyer, S.).

Background. Several individual beneficiaries of Edison International’s 401(k) plan filed suit in 2007 over six
retail-class mutual funds added to the plan in 1999 and 2002. The lawsuit questioned how the respondents could
have acted prudently in offering these funds when materially identical institutional-class funds were available. On
appeal from the district court, the Ninth Circuit held that the claims as to the funds added in 1999 were untimely
because the plaintiffs had not established a change in circumstances that might trigger an obligation to review
and change investments within ERISA’s six-year statute of limitations.

Continuing duty. The Ninth Circuit erred in its conclusion that, subsequent to the initial designation of an
investment for inclusion in the plan, only a significant change in circumstances could engender a new breach
of fiduciary duty. Under trust law, a trustee has a continuing duty, separate and apart from the duty to exercise
prudence in selecting investments at the outset, to monitor trust investments and remove imprudent ones. As
long as the alleged breach of that continuing duty occurred within six years of suit, the claim is timely, the Court
held. The Ninth Circuit thus erred by applying the six-year statutory bar based solely on the initial selection of the
funds in 1999, without considering the contours of the alleged breach of fiduciary duty.

Remand. The parties agreed in their briefing that the duty of prudence involves a continuing duty to monitor
investments and remove imprudent ones; they disagreed about the scope of that responsibility. The Court
remanded the case to the Ninth Circuit to consider the claims in the environment of analogous trust law.

The case is No. 13-550.

Attorneys: Jerome J. Schlichter (Schlichter Bogard & Denton LLP) for Glenn Tibble. Jonathan D. Hacker
(O'Melveny & Myers LLP) for Edison International.
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