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The 8-K Trading Gap Act would curb company executives’ trading before reportable events are disclosed in a
Form 8-K.

For the second year in a row, the House has begun the year by passing legislation aimed at curbing insider
trading abuses. The 8-K Trading Gap Act of 2019 (H.R. 4335; S. 2488) would bar executives from trading
company shares during the window before a Form 8-K is due to be filed with, or furnished to, the SEC. Almost
a year ago to the week, the House passed bipartisan legislation to curb similar insider trading abuses related to
Rule 10b5-1 plans. The House passed the 8-K Trading Gap Act by a vote of 384-7. The amended House bill now
awaits Senate action but in a form that is much closer to the Senate version.

Study identified gap in law. Representative Carolyn Maloney (D-NY), sponsor of the House version of the
8-K Trading Gap Act, told members from the House floor that the bill would fix a loophole in existing law that
was identified by SEC Commissioner Robert Jackson while he was still in academia. With respect to one study
of trading during the 8-K gap, Rep. Maloney said "[t]here has been research from academics at Columbia
Law School and Harvard Law School that shows that executives do actually trade in this 4-day gap and profit
significantly from it."

The study mentioned by Rep. Maloney was The 8-K Trading Gap, by Alma Cohen, Robert J. Jackson, Jr., and
Joshua Mitts (September 7, 2015). The authors considered the potential impact of many factors on insider
trading during the 8-K window, including: (1) Exchange Act Section 16(b)’s prohibition of short-swing trading
(this could dampen trading prospects depending on the directionality of the trading within a six month period);
(2) the disclosure window for Form 8-K, which was lengthened in the 2000s to 4 business days after a proposed
2 business day window (before the amendment, Form 8-K had to be field or furnished within 15 calendar days
or 5 business days, depending on the event); and (3) the Form 4 window, which was shortened in the 2000s
via Sarbanes-Oxley Act Section 403 from 10 days after the end of the month in which a change in beneficial
ownership occurred to 2 business days after a change in beneficial ownership. The study concluded: "Our
evidence shows that public-company insiders trade during the 8-K gap—and earn economically and statistically
meaningful profits when doing so."

Representative Maloney and Sen. Chris Van Hollen (D-Md) have been working on advancing the 8-K gap
legislation for several years. Rep. Maloney noted that SEC Chairman Jay Clayton testified before the House
Financial Services Committee in October 2017 that company insider trading policies addressing the 8-K
gap would be "good corporate hygiene" (Clayton previously testified on the topic before the Senate Banking
Committee and said much the same to Sen. Van Hollen). In her floor remarks before passage of the 8-K Trading
Gap Act, Rep. Maloney characterized Clayton’s remarks as "basically an endorsement of this bill."

Representative French Hill (R-Ark) urged Republican support for the bill. "Most companies and their executives
strive to operate within the law. Trading within that period is clearly illegal. However, there is no SEC rule that
explicitly prohibits insiders from buying or selling company stock during this 4-business-day gap, which starts at
the time the event occurred and ends with the filing of [F]orm 8–K in which information about the event is then
disclosed to the public," explained Rep. Hill. "Simply put, that is what this measure does."
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Bill mechanics. Senator Van Hollen and Rep. Maloney introduced similar bills in September 2019 that would
ban public company executives and directors from most trading in company equity securities during the period
between when a Form 8-K reporting or disclosure obligation arises and the date the company files or furnishes
a Form 8-K relating to the event or disclosure. The bills expand upon the principles set forth in a discussion draft
circulated by the House Financial Services Committee in April 2019. The House FSC would later markup its
version of the bill and report it by a vote of 52-0.

Companies generally must file or furnish a Form 8-K within four business days of some reportable event. The
8–K Trading Gap Act requires the Commission to adopt rules within one year of enactment to mandate that
companies that report under Exchange Act Sections 13(a) or 15(d) have policies, controls, and procedures
reasonably designed to prohibit certain types of insider trading during this four-day period.

The trigger for the ban varies depending on the section number within Form 8-K:

• Sections 1-6 of Form 8-K—Trigger: Date a reportable event occurs.
• Sections 7-8 of Form 8-K—Trigger: Date issuer determines it will disclose an event.
• End date: In both scenarios, the end date is the date the issuer files or furnishes a Form 8-K to the SEC.

Sections 1 to 6 of Form 8-K (Items 1.01 to 6.06) deal with business and operations, financial information,
securities and trading markets, matters related to accountants and financial statements, corporate governance
and management, and asset-backed securities. Sections 7 and 8 (Items 7.01 and 8.01) deal with Regulation
FD and other events, respectively. Section 9 (Item 9.01), which is not mentioned in the legislation, deals with
financial statements and exhibits.

Permissible and exempted transactions. Under both the House and Senate bills, the Commission may
exempt transactions that: (1) occur automatically; (2) are made pursuant to an advance election; or (3) meet the
requirements for Exchange Act Rule 10b5-1(c), although the Commission may not exempt certain written plans
under Rule 10b5–1(c)(1)(i)(A)(3) adopted by company executives and directors during the 8-K window.

House resolves most difference with Senate version. The original House bill omitted text included in the
Senate bill that addressed investment companies and investment advisers. Specifically, the Senate version
would require the Commission to exempt issuers that must have ethics codes under Investment Company
Act Rule 17j-1 and other issuers registered under the Investment Company Act whose investment advisers
must have ethics codes under Investment Advisers Act Rule 204A-1. The Senate bill would further direct the
Commission to exempt events listed in Sections 1-6 of Form 8-K that are announced by an issuer via a press
release or other method that complies with Rule 101(e)(2) of Regulation FD (i.e., "reasonably designed to
provide broad, non-exclusionary distribution of the information to the public"). The version of the bill passed by
the House now includes equivalent text to the Senate bill.

However, the Senate version of the legislation still has one last difference from the House bill. Under the Senate
bill, a rule of construction provides that the bill would apply to sections within Form 8-K as those sections exist on
the date of enactment. Form 8-K consists of "Sections" divided into "Item" numbers; the SEC has a long history
of tweaking both "Sections" and "Items" when it updates Form 8-K to capture new reportable events and to align
the form with revisions to other regulations.

Upon announcing the Senate version of the bill, Sen. Van Hollen focused on the perceived issues with
disclosures about companies’ cybersecurity events. "As we saw in the Equifax consumer data breach, big
corporate executives and insiders have a clear advantage over the public when it comes to the 8-K filing," said
Sen. Van Hollen in a press release. "Why would we give them four full days to sell their stock before disclosing a
major problem?"
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