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A House FSC subcommittee heard testimony on several bills that would require the SEC to study possible curbs
on stock buybacks and mandate new disclosures about outsourcing of jobs, pay gaps, and human capital.

The House Financial Services Committee's Subcommittee on Investor Protection, Entrepreneurship, and Capital
Markets held a hearing to consider a bill that would curb stock buybacks plus three additional bills that would
impose new disclosure requirements on public companies regarding human capital, outsourcing of jobs, and pay
gaps. The buyback bill considered by the subcommittee would require the SEC to study the issue before issuing
regulations. Of the three disclosure bills, the one focused on human capital may, if enacted, help fill gaps in data
on employee turn-over that could inform policymakers about the potential for worker displacement due to artificial
intelligence and related technological advances.

Buybacks. The current Congress and the 115th Congress have brought increased focus by lawmakers to the
issue of public companies' stock buybacks. The latest proposal, discussed at the House FSC subcommittee
hearing, would require the SEC to study stock buybacks, report to Congress on the results of that study within a
year after enactment, and then implement regulations to limit stock buybacks consistent with study results within
a year after reporting to Congress.

Specifically, the SEC would have to consider a number of items, including express limits on buybacks, limits on
the use of multiple buyback plans when there are outstanding buyback plans in a one-year period, and limits on
insider stock transactions following stock buyback announcements. Moreover, the discussion draft would require
the SEC to consider additional disclosures regarding buybacks such as the minimum number/dollar amount and
expiration date for buybacks, plus transaction-based disclosures and related disclosures about executive pay.

The SEC would have to further consider the impact of stock buybacks on investors and public company
employees. The study also would have to examine whether changes to the rules on buybacks would reduce
wealth inequality and whether such changes would alter the calculus for companies to decide whether to go
public.

Previously, Sens. Elizabeth Warren (D-Mass) and Bernie Sanders (I-Vt) pressed for buyback limits, but through
differing approaches. The Warren bill would have required public company insiders to hold company stock for
a set period of time after announcing a buyback. The Sanders bill, by contrast, would ban buybacks unless
companies grant workers key benefits, such as a higher minimum wage and paid stick time. Legislation
introduced previously by Sen. Tammy Baldwin (D-Wis) would simply ban stock buybacks.

As with the subcommittee hearing, which proposes separate bills on buybacks and employee/pay disclosures,
prior bills on stock buybacks often have included elements of both approaches to workers' rights:

• Baldwin bill: (1) Repeal Exchange Act Rule 10b-18 and ban open market buybacks; (2) Employees elect
one-third (33 percent) of directors (S. 915). A report issued by Sen. Baldwin earlier this year explains that
data her staff examined suggest that buybacks can suppress wages and increase income inequality.

• Warren bill: (1) Three-year holding period for executives after buyback; (2) Employees elect 40 percent
of board (the bill would not impact tender offers) (S. 3348).
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• Sanders/Schumer bill: No buybacks unless companies offer employees increased minimum wage
and minimum amount of paid sick time. Violations of the bill also would include having an executive
compensation ratio that exceeds a stated threshold (S. 3640; H.R. 7145).

Workforce disclosures and artificial intelligence. Three other bills considered by the subcommittee would
require new disclosures about the outsourcing of jobs, human capital, and pay gaps. Under the human
capital bill, the SEC would have to issue regulations addressing a number of workforce metrics, including
demographics, stability, composition (racial and gender diversity), skills, culture, health and safety, productivity,
human rights commitments, and compensation.

Representative Bill Foster (D-Ill), who was recently appointed chair of the House FSC's new Task Force on
Artificial Intelligence (AI), asked whether robots could displace workers. Nili Gilbert, co-founder and portfolio
manager at Matarin Capital Management, told the subcommittee that there is a lack of data on the issue at the
individual company level, but that it is a national issue. Gilbert specifically said data was needed on employee
turnover.

In her prepared remarks, Gilbert noted the tension between the possibility of retraining workers impacted by
AI and the potential that many workers may simply be displaced. She also observed that while some potential
displacements are already easy to grasp (e.g., autonomous vehicles replacing shared ride and cab drivers), it
may be less clear how technology will impact professionals, such as attorneys, accountants, and other financial
advisors. The human capital bill would require SEC rules to address, among other things, the voluntary and
involuntary turnover rate with respect to workforce stability, but without any explicit reference to AI.

Human capital has garnered attention by the SEC in recent months. Chairman Jay Clayton has spoken on the
importance of human capital at the SEC and he participated in a call with an SEC advisory committee in which
he emphasized a flexible approach to disclosure of material human capital information that he said should be
viewed through the eyes of company management, sentiments he reiterated in remarks to the Investor Advisory
Committee's Investor-as-Owner Subcommittee. The SEC subcommittee itself issued a recommendation calling
on the Commission to consider human capital as part of the Commission's ongoing disclosure effectiveness
review. The SEC also recently appointed its own chief human capital officer. Moreover, the Human Capital
Management Coalition submitted a rulemaking petition for the SEC to address human capital; that proposal and
the bill considered by the House FSC subcommittee bear many similarities.

The outsourcing bill would mandate disclosure of the number of domestic and foreign employees at public
companies and the percent changes in those numbers over a one-year period. The SEC would have authority
to issue regulations to implement the required disclosures. A related bill would mandate disclosures about gaps
in pay. Specifically, public companies would have to disclose new metrics regarding the median of annual total
compensation of all executive officers along with comparisons to prior similar data. Some aspects of the pay gap
bill would appear to be modeled after the Dodd-Frank Act's pay ratio disclosure requirement. The pay gap bill
would not apply to emerging growth companies.
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