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Securities Regulation Daily Wrap Up, EXCHANGES AND MARKET
REGULATION—President taps Garland for Supreme Court, (Mar. 16, 2016)
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By Mark S. Nelson, J.D.

President Obama announced that he will nominate D.C. Circuit Chief Judge Merrick Garland to replace Justice
Antonin Scalia, who died unexpectedly in February. The Garland nomination likely faces an uphill battle as some
Senators have already said they plan to hold up any nomination until after this year’s general election.

Rocky road ahead. The Administration touted Garland as a skilled, consensus-building jurist who believes
a court’s role is to apply law to facts rather than to legislate or give advisory opinions. The Harvard educated
Garland joined the D.C. Circuit in 1997 after having been confirmed with bipartisan support; he become chief
judge in 2013.

Previously, Garland was a partner at Arnold & Porter, Assistant U.S. Attorney for the District of Columbia, and
held several positions at the DOJ, including Principal Associate Deputy Attorney General. In this last role,
Garland oversaw the Oklahoma City bombing and UNABOM cases. U.S. Attorney General Loretta Lynch urged
Senate confirmation, saying Garland had a “reputation for fairness” that transcends political ideology.

But Republican senators have vowed to slow the nomination process until after this year’s presidential election,
arguing that the people should have a voice in picking Justice Scalia’s replacement by expressing their views
through their choice of the next president. Senate Judiciary Committee Chairman Chuck Grassley (R-Iowa) and
former Chairman Orrin Hatch (R-Utah) both said the Senate should wait in order to avoid politicizing the Senate’s
confirmation process. Speaker Paul Ryan (R-Wis) also joined the fray by issuing a video message urging the
Senate to wait.

By contrast, the Administration emphasized the president’s Constitutional duty to nominate members of the
Supreme Court and data showing the numerous Supreme Court confirmations completed during past election
years. Senator Patrick Leahy (D-Vt), the Judiciary Committee’s ranking member, expressed support for the
Administration and Garland by noting that senators still have ample time to finish the confirmation process.

Securities law impact? While the Administration and both sides of the congressional aisle have made their
views on Garland’s nomination clear, Garland’s views on securities law may be a bit harder to grasp in some
contexts. Still, a few cases may shed a bit of light on how he views a judge’s role in deciding these cases.

Those looking to discern a judge’s tendencies often look first to their majority opinions, but it may be a dissenting
opinion by Garland that piques the interest of the securities world. Garland penned a dissent in a 2007 case
in which the majority opinion vacated the SEC’s fee-based brokerage rule under the Investment Advisers Act.
Garland wrote that he would have deferred to the SEC’s reasonable interpretation with a nod to the Chevron
doctrine.

In 2011, Garland wrote for a panel that denied a petition for review of a Commission order upholding a
disciplinary decision by the New York Stock Exchange’s enforcement arm. The case involved a registered
representative who allegedly engaged in misappropriation and unauthorized trading.

In a 2009 case, a Garland-led panel denied a petition for review of a Commission order sustaining sanctions
against a broker-dealer that failed to reasonably supervise his employees. That opinion also included a section
in which the court found the petitioner’s void-for-vagueness argument about Securities Investor Protection Act
Section 14(b) to be “legally irrelevant” because the SEC had alternatively alleged violations of Exchange Act
Section 15(b), for which no vagueness issue existed. Garland also wrote for a panel in a 2000 case, likewise
involving brokers, where the court denied a petition for review of a Commission order that invoked the agency’s
antifraud authorities.

All of the cases in which Garland wrote for the majority cited the need for the petitioners to show the arbitrariness
of the Commission’s orders in the face of substantial evidence. In each case, the court provided extensive
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factual details and addressed each issued raised by the parties. All four cases mentioned here were decided
before Garland became chief judge.

The scope of the SEC’s authority may yet come before the high court via petitions for certiorari in Bebo
(distributed for the March 25 conference) and Pierce, in which the government’s response is due tomorrow.
These cases dispute the constitutionality of the Commission’s use of administrative law judges to conduct some
in-house proceedings.

Among the other names floated as the possible Supreme Court nominee was D.C. Circuit Judge Sri Srinivasan.
Srinivasan dissented in the SEC conflict minerals case and joined Garland as members of an en banc majority
that applied the Supreme Court’s Zauderer commercial speech standard in the AMI opinion, a decision that had
significant import for the First Amendment issues raised in the conflict minerals case. More recently, Srinivasan
wrote for a panel that declined a challenge to the SEC’s administrative law judges.
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