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By Mark S. Nelson, J.D.

The House entered its second day of debate over the financial regulators’ appropriations bill by hearing a long
list of proposed amendments. The bill, also titled the Make America Secure and Prosperous Appropriations Act,
2018 (H.R. 3354), includes numerous Dodd-Frank Act repeals and other provisions touching securities and
banking regulation. The Trump Administration indicated support for the bill, while noting one provision that could
limit the SEC’s ability to enforce federal securities laws.

Administration objection over SEC enforcement. While the Trump Administration said in a statement that it
backed House passage of the financial regulators’ appropriations bill, the Administration did note a few areas of
constitutional concern, mostly dealing with what it perceived of as lingering Congressional authority over how
funds would be spent by federal agencies. But the Administration also objected to a provision that it said could
limit the SEC’s enforcement capabilities.

Section 632 of the appropriations bill would bar federal agencies from using funds to obtain the contents of email
communications from Internet service providers without first obtaining a warrant based on probable cause from
a court applying the Federal Rules of Criminal Procedure. SEC officials during the Obama Administration had
voiced concerns about proposed reform of the Electronic Communications Privacy Act. Former SEC Chair Mary
Jo White even published an op-ed in The New York Times arguing that the bill’s criminal warrant requirement
could hinder civil law enforcement agencies like the SEC, which cannot obtain criminal warrants.

Although the language in the appropriations bill does not mention a specific agency, the Trump Administration
singled out the SEC in its statement. "However, the Administration is concerned with section 632 of the bill,
which would impede the Securities and Exchange Commission’s ability to investigate and uncover securities
fraud by inhibiting its access to the content of electronic communications from internet service providers."

Key features of bill. The House Rules Committee draft of the financial regulators’ appropriation bill contains
many securities provisions plus significant repeal provisions cutting across all federal financial agencies. Among
these provisions are the following:

• SEC funding—Agency would be appropriated $1.652 billion.
• Section 617—The SEC and CFTC can sponsor a joint advisory committee on emerging regulatory

questions.
• Section 628—This provision would permanently rescind the SEC’s Dodd-Frank Act Section 991 reserve

fund with respect to unobligated funds.
• Section 629—The SEC would be barred from developing or finalizing rules on disclosure of companies’

political spending.
• Section 909—The Commission would have to amend Securities Act Rule 701(e) regarding disclosures

with respect to compensatory benefit plans to raise the aggregate sales amount from $5 million to $20
million, adjusted for inflation.

• Section 910—Exchange Act Section 31 would be amended to provide for offsets where national
securities exchanges or associations overpaid fees.

• Section 911—This provision directs the SEC to expand the safe harbor for investment fund research.
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• Section 912—The Commission is directed to review on an annual basis the findings of the Government-
Business Forum on Capital Formation.

• Section 913—This provision would define "angel investor group."
• Section 914—The Investment Company Act would be amended to ease the qualifications for venture

capital funds.
• Section 931—The bill would amend the risk retention requirements by adding an exemption for non-

residential mortgages in Exchange Act Section 15G.
• Section 932—Exchange Act Section 14 would be revised to bar the SEC from using funds to adopt a

universal ballot rule.

Moreover, Rep. Bill Huizenga (R-Mich) had proposed an amendment to the bill that would bar the SEC from
implementing or enforcing the conflict minerals rule. The rule has withstood most judicial scrutiny, but a
narrow provision had been held to violate the First Amendment and the rule has since been remanded to
the Commission. Earlier this year, the Division of Corporation Finance eased the due diligence requirement,
although many companies continued to file Forms SD and conflict minerals reports as they had in previous
years.

Other provisions in the appropriations bill include: (1) repeal of the Volcker Rule (Section 933); (2) bringing
banking regulators within the appropriations process, including the Fed to the extent of its non-monetary policy
activities (Sections 904, 906, and 908); (3) repealing or modifying numerous provisions regarding the Financial
Stability Oversight Council (Section 903); (4) repealing the Consumer Financial Protection Bureau’s authority
regarding limiting mandatory pre-dispute arbitration (Section 930); and (5) creating a new type of bankruptcy
through the Financial Institutions Bankruptcy Act of 2017 (Title X).
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