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Securities Regulation Daily Wrap Up, DODD-FRANK ACT—D.D.C.:
Watchdog asks to unseal court papers on MetLife non-bank SIFI
challenge, (Nov. 19, 2015)
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By Mark S. Nelson, J.D.

Better Markets has joined the call for transparency about the Financial Stability Oversight Council’s designation
of MetLife as a non-bank systemically important financial institution or SIFI albeit by asking the court hearing
MetLife’s law suit disputing the SIFI tag to unseal reams of court records. The financial watchdog’s gambit came
on the same day members of a House panel from opposite sides of the political aisle separately fretted about the
FSOC’s wide powers and MetLife’s attempt to “litigate” its FSOC designation before Congress instead of in court
(MetLife, Inc. v. Financial Stability Oversight Council, November 19, 2015).

Calling the case “historic” and a “landmark,” Better Markets argued that the public has a right to know the details
about the suit whose outcome it said will set the tone for the federal government’s ability to reduce the risk of
future financial crises like the 2008 Great Recession, which the watchdog said wiped out $20 trillion in gross
domestic product and still impacts markets and savers. Better Markets said over 50 percent of the papers filed
with the court in MetLife’s case remain sealed.

According to Better Markets, the court has allowed the redaction or sealing of a large swath of documents
that impliedly exist based on references in the FSOC’s 31-page public rationale backing its designation of
MetLife as a non-bank SIFI issued nearly a year ago. A SIFI designation is of critical importance to the targeted
entity, regulators, and the public because it brings with it enhanced prudential standards intended to make it
less likely that its bearer’s interconnected financial activities will produce a repeat of the financial stresses that
characterized the Great Recession. MetLife sued the FSOC over its designation in January.

Better Markets’s bid to intervene is focused on two sets of documents embodied by the joint appendix and
numerous memoranda. The joint appendix contains more than 86,000 pages of the FSOC’s administrative
record, some of which MetLife’s outside counsel got access to via a court protective order. Overall, Better
Markets said two-thirds of all documents in the MetLife suit are redacted, while only portions of 935 pages have
been publicly filed. Better Markets explained that the parties have kept documents from public view by publicly
filing redacted versions after first filing them under seal in unredacted form.

The sealed and redacted documents include a six-volume “voluntary submission” by MetLife that may state
its arguments against being tagged as a non-bank SIFI. The joint appendix also contains a one-volume set of
analyses prepared by the risk management consulting firm of Oliver Wyman. Better Markets said the Oliver
Wyman documents likely ask how a financially stressed MetLife could impact the overall financial system.

Better Markets said it is the court’s duty to balance public access to its docket against the legitimate
confidentiality interests of the parties in the case. If allowed to intervene, Better Markets said it will ask the court
to undertake a process where this balancing can be done in a three-step process: (1) re-evaluation of existing
redactions; (2) the offering of specific reasons to keep any redactions; and (3) in-chambers review of the parties’
proposed redactions to ensure both confidentiality and full court review of the proposals.

Steve Hall, Better Markets’s legal director and securities specialist, emphasized the potential consequences of
MetLife’s case. “This lawsuit has the potential to eviscerate the Financial Stability Oversight Council, one of the
most important institutions established under the Dodd-Frank Wall Street Reform law.”

Previously, Better Markets filed a friend of the court brief taking the FSOC’s side in MetLife’s case. But Better
Markets noted that the FSOC told the group it would reserve judgment on the group’s bid to intervene for the
limited aim of opening the court’s records, while MetLife said it opposes Better Markets’ latest move.

The case is No. 15cv45.

http://researchhelp.cch.com/License_Agreement.htm
http://prod.resource.cch.com/resource/scion/document/default/sld0198339f207c4d10009f5990b11c2ac4f10c?cfu=Legal&cpid=WKUS-Legal-IC&uAppCtx=RWI


©2016 CCH Incorporated and its affiliates and licensors. All rights reserved.
Subject to Terms & Conditions: http://researchhelp.cch.com/License_Agreement.htm

2

Attorneys: Amir Cameron Tayrani (Gibson Dunn & Crutcher LLP) for Metlife, Inc. Deepthy Kishore, U.S.
Department of Justice, for Financial Stability Oversight Council.

Companies: Metlife, Inc.; Financial Stability Oversight Council; Better Markets, Inc.
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