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The House passed legislation that would require more rigorous testing of consumers’ awareness of the SEC’s
retail investor regulations while a House subcommittee mulled four options to curb stock buybacks. The House
also remembered the work of Rep. Elijah Cummings, who passed away overnight.

The House passed the SEC Disclosure Effectiveness Testing Act along party lines. The bill would address
concerns that the SEC has not adequately considered retail investors’ understanding of important regulations
such as Regulation Best Interest (BI). The disclosure effectiveness bill passed by a vote of 229-186. A bill that
would require disclosures by companies that outsource jobs was set to be considered along with the disclosure
testing bill but it will be considered by the full House tomorrow at the earliest.

The House Subcommittee on Investor Protection, Entrepreneurship and Capital Markets also met today to
consider proposing legislation that would curb companies’ ability to conduct stock buybacks. Similar bills were
introduced in the last Congress and some of them have been re-introduced in the Senate this session. The full
House FSC will hold a mark up of new financial bills later this month.

Finally, the House announced the passing of Rep. Elijah Cummings (D-Md). Although Rep. Cummings would
chair a House committee not entirely focused on financial services regulation, he nevertheless held hearings at
which persons subject to SEC oversight appeared and he would sponsor legislation that sought to protect the
SEC’s ability to bring in-house enforcement actions.

Testing disclosure effectiveness. The SEC Disclosure Effectiveness Testing Act (H.R. 1815), sponsored
by Rep. Sean Casten (D-Ill), would mandate that the SEC must engage in investor testing before issuing
regulations that designate documents or other information to be disclosed to retail investors if those documents
or information are substantially likely to be materially relied upon by retail investors when, among other things,
selecting a broker-dealer or investment adviser. The bill was introduced because of concerns about the quality of
testing done in advance of the SEC’s adoption of Regulation BI, which created a new best interest standard for
retail investors to replace the existing suitability standard.

House FSC Chairwoman Maxine Waters (D-Calif) said the bill is needed to protect the most vulnerable among
investors. She argued that the "mixed" results of testing done with respect to Regulation BI demonstrate the
need for more SEC testing of disclosures to be made to retail investors. Representative Bill Huizenga (R-Mich)
argued in opposition that the bill was a deliberate effort by Democrats to delay implementation of Regulation BI
and related Form CRS, which had been tested prior to adoption. He also said the bill could tie the SEC’s hands
in future rulemakings.

Representative Sean Maloney (D-NY) proposed an amendment that would define "retail investor" to mean
any investor who is not an institutional investor. According to Rep. Casten, speaking for Rep. Maloney, the
amendment simply clarifies that the bill applies to retail investors. But Rep. Huizenga objected that neither
"retail investor" nor "institutional investor" is legally defined. It might be noted that, although not mentioned by
either Rep. Casten or Rep. Huizenga, Dodd-Frank Act Section 913, granting the SEC authority to impose a true
fiduciary standard for retail investors, does define the similar term "retail customer" to mean "a natural person,
or the legal representative of such natural person, who—(1) receives personalized investment advice about
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securities from a broker or dealer or investment adviser; and (2) uses such advice primarily for personal, family,
or household purposes." The Maloney amendment was adopted by voice vote.

An amendment proposed by Rep. Josh Gottheimer (D-NJ) would add a provision requiring consideration
of issues unique to seniors. Representative Gottheimer noted that the amendment would complement the
Senior Security Act (H.R. 1876), which he sponsored and which passed the House by a vote of 392-20 in April.
Representative Huizenga, who voted for the Senior Security Act, however, opposed the Gottheimer amendment
on the grounds that it would be duplicative, costly, add to existing bureaucracy, and ultimately not help investors.
The Gottheimer amendment was adopted by a recorded vote of 240-178.

Meanwhile, several Republican amendments were rejected on party lines. For one, an amendment proposed
by Rep. Huizenga would have created an exemption for disclosures to be made on the SEC’s new Form CRS,
which contains the relationship summary required as part of the SEC’s rulemakings related to Regulation BI. The
disclosure testing bill already includes exemptions for numerous forms, including annual and periodic reports on
Forms 10-K, 10-Q, and 8-K, and regarding forms for investment companies and investment advisers, such as
Forms N-PORT and PF. Representative Huizenga said Regulation BI had been debated for nearly seven years
and it was time to move forward. Chairwoman Waters replied that the amendment would frustrate the SEC’s
ability to further test Regulation BI as markets evolve, as exemplified by the emergence of cryptocurrencies. The
Huizenga amendment was rejected by a vote of 188-229.

An amendment proposed by Rep. Ann Wagner (R-Mo) would have made the bill effective only for SEC
regulations adopted after the conclusion of the next presidential election cycle in January 2021. That date
also would be well past the June 30, 2020 compliance date for Regulation BI (the regulation became effective
September 10, 2019). According to Rep. Wagner, who previously had proposed legislation to repeal the now-
defunct Department of Labor fiduciary rule and replace it with an SEC-driven framework, argued that the bill,
absent her amendment, would "hinder" implementation of Main Street rules like Regulation BI. Chairwoman
Waters countered that the amendment would drastically alter the scope of the bill, which targets new and
existing SEC disclosures. The Wagner amendment was rejected by a vote of 188-230.

Hearing on stock buybacks. The House Subcommittee on Investor Protection, Entrepreneurship and Capital
Markets held a hearing on the propriety of corporate stock buybacks. Several of the bills and discussion
drafts contain findings suggesting that corporate buybacks have accelerated because of the tax reform
package contained in the Tax Cuts and Jobs Act, have not resulted in better corporate performance, and have
disadvantaged workers while rewarding executives. Much like previous stock buyback bills introduced during the
last several years, the new crop of buyback bills span a range of legislative options from outright prohibition to
imposing new limits.

Subcommittee Chairwoman Carolyn Maloney (D-NY) opened the hearing by tracing the history of buybacks
to the 1980s-era Exchange Act safe harbor regulation and recent tax reform legislation. She observed that
companies have choices about how to use capital; they can spend on R&D, buy new equipment, pay their
employees more, or return capital to shareholders via dividends or through share buybacks. Representative
Maloney said she was not against returning capital to shareholders, but she suggested that share buybacks
should be subjected to some limits.

Subcommittee Ranking Member Huizenga countered that Capitol Hill scrutiny of share buybacks is grounded in
"myth." He said buybacks are a tax efficient tool to return capital to shareholders and to signal that the leaders
of a company believe it is undervalued. He added that the proposed bills would do more harm than good by
encouraging companies to remain private rather than entering public markets.

The Reward Work Act (H.R. 3355), sponsored by Jesus "Chuy" Garcia (D-Ill), would repeal the Exchange Act
Rule 10b-18 safe harbor and ban open market buybacks while also requiring that employees be able to elect
one-third (33 percent) of their employer’s directors. With respect to buybacks, the bill would make an exception
for tender offers. Comparable legislation was re-introduced earlier this year by Sen. Tammy Baldwin (D-Wis).
Senator Baldwin also had issued a report detailing her findings about how a key feature of the legislation,
employee representation, promotes corporate performance.
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The Stock Buyback Reform and Worker Dividend Act of 2019 would repeal the safe harbor for corporate
repurchases now contained in Exchange Act Rule 10b-18 and impose limits on what would be statutorily allowed
corporate stock buybacks. Specifically, companies would have to satisfy requirements for purchases, timing
of purchases (including purchases near the close of trading), the pricing of purchases, and the volume of
purchases. Company executives would be barred (except to the extent they have Rule 10b5-1(c) trading plans)
from selling company shares during the 7-day period after the company announces a repurchase plan. The SEC
would have to report to Congress on implementation of the new statutory mandate.

Moreover, the Stock Buyback Reform and Worker Dividend Act provides for the payment by companies
with shares registered under Exchange Act Section 12 of a worker dividend to "eligible workers," a term that
would include persons who performed at least 30 days of work for a company during a fiscal year. There are
detailed provisions regarding how to calculate the worker dividend and there would be a Form 10-K disclosure
requirement. Companies would be barred from discriminating against workers because of the dividend
requirement. Lastly, the bill would create a private cause of action for workers regarding the worker dividend that
could be brought in either federal or state court. Workers could receive attorney’s fees and costs in such law
suits. Arbitration of workers’ dividend claims would be prohibited.

An as-yet-untitled bill would repeal the Rule 10b-18 safe harbor and require Commission approval of corporate
stock buybacks. A company would have to submit information about a proposed buyback, including the number
of shares to be repurchased, worker wages as compared to prior years and to the size of the repurchase,
workforce reductions made during the past three years, how the repurchase aids the long-term interests of the
company’s stakeholders, and why the repurchase is in the company’s financial best interest. The submission’s
accuracy would be certified by the company’s CEO and board. The Commission would consider the information
submitted and the potential for manipulation of the company’s stock in deciding whether to approve the
repurchase. Following an approved repurchase, a company would have to submit a report to the Commission
regarding its repurchases made during the preceding month.

A fourth bill, the Stock Buyback Disclosure Improvement Act of 2019, would take an approach not yet proposed
of requiring the SEC to amend Regulation S-K to provide for additional disclosures. Specifically, the SEC
would have to revise Item 703 to require a company that has publicly announced a repurchase plan to disclose
two things: (1) whether the company’s executives intend to sell shares while the plan is in effect; and (2) the
expected impact of the repurchase plan on the company’s executive compensation arrangements. The bill would
adopt the definition of "executive officer" in Exchange Act Rule 3b-7, which includes a company’s president, any
vice president in charge of a principal business unit, and any other officer who performs policy making functions;
under this definition, a subsidiary's executives can be executive officers of the parent company if they perform
similar policy making functions for the parent company.

The House FSC has scheduled an October 29 markup session. As of publication, the committee has not
indicated which bills will be marked up, and it is unclear whether any of the four House buyback bills could be
among those considered at the mark up.

Remembering Elijah Cummings. The House of Representative announced the passing of Rep. Elijah
Cummings (D-Md). House Majority Leader Steny Hoyer (D-Md) told members on the floor that Cummings
never wavered from the causes that were hallmarks of his career, including equality and opportunity for all. In
a separate press release, Hoyer recalled how Cummings handled political dilemmas: "When talking about the
times we fell short of our Founders’ vision, Elijah would say ‘we are better than this.’ Elijah Cummings was better
than most. He led the charge to make our democracy better by being better than those who would bring it low
and leading by example."

Most recently, Cummings was chairman of the House Oversight and Reform Committee with responsibility
for conducting aspects of the ongoing impeachment inquiry regarding President Trump. Ranking Member Jim
Jordan (R-Ohio) praised Cummings thus: "We are deeply saddened by the passing of Elijah Cummings, a
man of great consequence and significance on the Oversight Committee for the last twenty years. As Ranking
Member and then as Chairman, he injected an unyielding passion and purpose into his work on the Committee."
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House FSC member Carolyn Maloney recalled Cummings’s friendship and mentorship. "In an era where our
politics have been plagued by coarseness and personal attacks, Elijah represented grace, dignity and empathy
under the most trying of circumstances."

Although Cummings’s legislative focus was generally outside of securities law, he did pursue legislation that
would impact the SEC and other federal agencies. As a recent example, Cummings co-sponsored the ALJ
Competitive Service Restoration Act (H.R. 2429; S. 2348) to bring administrative law judges back within
the competitive service following a Supreme Court opinion holding that the SEC’s ALJs are subject to the
Appointments Clause and an executive order by President Trump removing ALJs from the competitive service.

As then-Ranking Member of the Oversight and Government Reform Committee, Cummings questioned former
drug company executive Martin Shkreli about skyrocketing drug prices. When Shkreli declined to answer
members’ questions, Cummings admonished Shkreli to ditch his "bad boy of pharma" reputation and advocate
for lower drug prices. Shkreli was later charged and convicted on three federal securities-related fraud and
conspiracy counts and is currently asking the Supreme Court to review his conviction.

Cummings was first elected to Congress in 1996. He graduated from Howard University and the University of
Maryland School of Law. Cummings was 68.
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