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By Amanda Maine, J.D.

An appellate panel held that an engineer who was terminated after reporting a subordinate’s failure to review
fire safety designs was not entitled to whistleblower protection under the Sarbanes-Oxley Act because he did
not have a “reasonable belief” that the conduct violated the enumerated statutes or regulations under SOX’s
whistleblower retaliation provision. The panel affirmed the district court’s dismissal, but held that its use of the
“definitively and specifically” standard instead of the “reasonable belief” standard was improper (Nielsen v.
AECOM Technology Corporation, August 8, 2014, Livingston, D.).

Background. Christian Nielsen Was employed by AECOM Technology Corporation as a fire engineering
manager, where he was tasked with making sure his subordinates’ engineering plans met applicable safety
standards. Nielsen discovered that one of his subordinates was marking fire safety designs as approved without
reviewing them. Nielsen brought up his concerns about the employee’s conduct with several of his managers,
but no action was taken. Nielsen was terminated shortly thereafter.

Nielsen filed a lawsuit against AECOM and its subsidiary claiming retaliatory termination under Sarbanes-Oxley’s
whistleblower provision. Nielsen argued that he was fired because of his complaints about and opposition to
AECOM’s “fraudulent business practices.” The district court dismissed the complaint, finding that Nielsen had
not plausibly alleged that he engaged in a “protected activity” under the statute because the communications did
not “definitively and specifically” relate to the statutes listed categories of fraud or securities regulations. Nielsen
appealed.

Appropriate standard. The district courts “definitively and specifically” standard was based on a 2006
Administrative Review Board (ARB) decision, which was later adopted by several circuits. However, the Second
Circuit panel noted that the original ARB decision has since been abrogated due to the potential conflict with
Sarbanes-Oxley’s express statutory language that states that a company may not retaliate against an employee
regarding conduct that the employee “reasonably believes” constitutes a violation of the enumerated federal
provisions. The panel agreed with the reasoning behind the abrogation, finding that the “reasonable belief”
standard in Sarbanes-Oxley was contrary to the earlier “definitively and specifically” standard of the prior
decision. The panel therefore held that the lower court had used the improper standard when it found that
Nielsen had failed to allege that he engaged in a protected activity because his conduct did not definitively and
specifically relate to one of the enumerated violations.

Reasonable belief. Even under the proper standard, the panel held, the lower court’s dismissal of Nielsen’s
complaint must be affirmed. Nielsen argued that he “reasonably believed that defendants were committing fraud
upon [their] shareholders and would likely continue violating the United States mail and wire fraud statutes by
using telephone lines and emails in furtherance of the fraud.” The panel rejected this argument as conclusory.
Mail and wire fraud require a scheme to steal money or property, allegations which Nielsen has not made,
according to the panel.

The panel further stated that Nielsen alleged that a single employee failed properly to review fire safety designs,
but he could not show that it was “objectively reasonable” to believe that this conduct constituted a fraud upon
AECOM shareholders. Nielsen’s conclusory statements did not claim that the improper activity was related
to any AECOM venture or that it would negatively affect AECOM’s operations. Nielsen’s allegations fell short
of showing that the employee misconduct he reported would have significant repercussions for AECOM or
its shareholders. He also failed to allege facts that would suggest that the misconduct implicated any of the
enumerated provisions outlined in the Sarbanes-Oxley whistleblower provision. As Nielsen failed to plausibly
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allege that he reasonably believed the misconduct violated any of the provisions, his claim is insufficient as a
matter of law, the panel held.

The case is No. 13-235-cv.

Attorneys: Daniel Jordan Kaiser (Kaiser Saurborn & Mair PC) for Christian Nielsen. Todd A. Bromberg (Wiley
Rein LLP) for AECOM Technology Corp. and AECOM Middle East, Ltd.
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