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By Amy Leisinger, J.D.

A Third Circuit panel affirmed the Delaware District Court’s determination that a forum selection clause in an
earlier subscription agreement with an affiliated company may be enforced against a defendant in connection
with later transfer agreements and its decision to remand the case to the Delaware Court of Chancery. In
addition, the panel found, the forum selection clause contained in one of the transfer agreements provides
an alternative ground supporting remand to state court (Carlyle Investment Management, LLC v. Moonmouth
Company SA, February 25, 2015, Roth, J.).

Background. Carlyle Capital Corporation Ltd. was an investment fund designed to invest in residential
mortgage-backed securities issued by Fannie Mae and Freddie Mac. Moonmouth Company SA purchased
shares of the fund under a subscription agreement signed by an affiliate, Plaza Management Overseas SA, on
Moonmouth’s behalf. The subscription agreement contained a forum selection clause stating that the Delaware
state court would have exclusive jurisdiction over any action with respect to the agreement.

In March 2008, the fund entered liquidation, and affiliates of Moonmouth sought and obtained permission to
sell to various investments in other Carlyle-affiliated funds held by other investment entities. The sales were
accomplished through several transfer agreements, which contained releases of claims against Carlyle and
its affiliates; one of the transfer agreements noted that claims could be brought in one of four places, including
Delaware state court.

After receiving a letter noting that Moonmouth, Plaza, and other affiliates would hold them liable for losses
sustained in connection with the fund, the plaintiffs filed an action in the Delaware Court of Chancery to enforce
the subscription agreement’s forum selection clause and the releases from liability contained in the transfer
agreements. Plaza removed the case to federal court, and the Delaware District Court thereafter granted a
motion to remand the matter to state court.

Forum selection clause. Under Delaware law, a non-signatory to an agreement may be bound by a valid
forum selection clause if the person is “closely related” to the agreement and if the claim at issue arises from
the non-signatory’s status in relation to it. Specifically, the panel noted, in evaluating whether a non-signatory
defendant may be bound by a forum selection clause, courts must consider the non-signatory’s relationship with
the signatory, its involvement in negotiations, and whether it received a direct benefit from the agreement.

The panel agreed with the district court that Plaza was closely related to the subscription agreement, as it was
affiliated with Moonmouth and executed the subscription agreement on Moonmouth’s behalf. The court rejected
the defendant’s argument that the plaintiffs lacked standing to invoke the forum selection clause because they
were not parties to the subscription agreement, as they were closely related to the fund in such a way as that it
would be foreseeable that they would enforce the clause.

Further, according to the panel, the plaintiffs’ claims are “with respect to” and arise from the subscription
agreement in relation to Moonmouth’s initial investment in CCC. “Although the releases Carlyle seeks to enforce
were part of later agreements, the defendants would not have any claims, nor would Carlyle need to seek
release from any claims, but for the original Subscription Agreement that contains the forum selection clause,”
the panel stated.
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In considering the later transfer agreement that contained a forum selection clause allowing litigation Delaware
state court but not permitting actions in the Delaware federal district court, the panel found that the complaint
is “clear” that only pre-existing claims connected with the subscription agreement, not the entire agreement,
were released by the transfer agreements releases. The defendant has not shown inconsistencies such that the
plaintiffs should be judicially estopped from arguing for both release from claims and the continuing validity of
the forum selection clause in the subscription agreement, and the district court’s decision to remand the action to
state court must stand, the panel concluded.

The case is No. 13-3526.

Attorneys: Kevin M. Coen (Morris, Nichols, Arsht & Tunnell LLP) for Carlyle Investment Management LLC, TC
Group LLC and TCG Holdings LLC. Michael F. Bonkowski (Cole Schotz P.C.) and Alan Kolod (Moses & Singer
LLP) for Plaza Management Overseas SA.
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