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According to the appellant, the district court improperly concluded that it lacked subject-matter jurisdiction to hear
her constitutional challenge to an SEC ALJ administrative matter. However, the government contradicts, she
may not assert her claim until the ALJ has rendered a decision and, then, must do so in the court of appeals.

The parties in a post-Lucia administrative proceeding have provided briefs to the Fifth Circuit regarding a
Texas district court determination that it lacked subject-matter jurisdiction to hear a constitutional challenge to
enforcement matter before an SEC administrative law judge. According to the appellant, a district court can
be deprived of jurisdiction only where Congress intended that result, and Congress could not have intended a
claim to be litigated before an SEC ALJ who lacks the constitutional authority to hear any claims. However, the
government contends, the district court properly held that it lacked jurisdiction because, under the Exchange
Act, the appellant’s arguments must be presented directly to the court of appeals following a final Commission
determination, and she cannot "short-circuit" the statutory review process (Cochran v. SEC, Appellant’s Brief and
Government’s Brief).

Appellant brief. According to appellant Michelle Cochran, the SEC attempted to subject her to a second
unconstitutional enforcement proceeding after the Supreme Court ruled in Lucia v. SEC that the ALJ who
presided over a proceeding was unconstitutionally appointed and that SEC respondents were entitled to new
hearings before different, properly appointed ALJs or the Commission itself. The SEC attempted to "ratify"
the ALJs’ appointments and reassigned all pending enforcement matters, but the second proceeding also is
unconstitutional, she argues. Whereas the first ALJ was unconstitutionally appointed, the second ALJ presides in
violation of the president’s removal power, she states.

The district court erred in dismissing the constitutional claim for lack of jurisdiction, Cochran contends, because
district courts can only be deprived of original subject-matter jurisdiction over constitutional questions when
Congress intended that result. She notes that the SEC has three avenues for bringing enforcement proceedings
under the Exchange Act (in front of a federal district court, the Commission itself, or an ALJ) and argues that the
SEC took the one option that violates the Constitution because the statutory scheme does not permit referral of
enforcement proceedings to constitutionally unauthorized ALJs. Congress could not have intended that result,
Cochran states. The Exchange Act shows no intent to preclude district court jurisdiction over these types of
constitutional claims, and such claims are not what Congress intended to be addressed in the confines of the
administrative process.

She also contends that she cannot obtain meaningful judicial review because she challenges the ALJ’s authority
and the ALJ lacks authority and that appellate review after suffering the injury she seeks to prevent is not
meaningful judicial review. Further, she explains, the constitutional claims are wholly collateral to the statutory
scheme, and the Commission lacks expertise to address them.

The court should reverse and remand, Cochran concludes.

Government brief. In opposition, the government contends that, under the Exchange Act, Cochran’s arguments
must be presented for direct review by a court of appeals following a final Commission determination. The district
court’s jurisdictional conclusion comports with other appellate court decisions, as well as the Fifth Circuit’s
recent decision in Bank of Louisiana v. FDIC, the government states. Every court of appeals that has considered
constitutional challenges to ALJs has held that such claims must be raised in a petition for review in a court of
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appeals, not in a district court, the government notes. Cochran may not invoke district court jurisdiction "to short-
circuit the statutory review process," the government states.

The government also argues that the district court properly rejected the claim that it had jurisdiction under Free
Enterprise Fund v. Public Company Accounting Oversight Board, noting that the plaintiff in Free Enterprise
had "no other meaningful avenue of judicial relief" other than a district court complaint. As noted, Cochran’s
administrative proceeding will result in an SEC order that she can challenge in the court of appeals at the
conclusion of administrative proceedings, the government explains.

Further, according to the government, the constitutional claims are not wholly collateral to the administrative
determinations, as Cochran’s separation-of-powers claims allege problems intertwined with the merits dispute
that the proceeding is intended to resolve. In addition, the government notes that the Commission can use its
expertise to bear on Cochran’s claims by addressing preliminary securities questions that may do away with the
constitutional challenge. The constitutional challenges are also not yet ripe because the SEC has not determined
liability or imposed sanctions, the government concludes.

The case is No. 19-10396 (Appellant’s Brief and Government’s Brief).

Attorneys: Karen Cook (Karen Cook, PLLC) for Michelle Cochran. Joshua Marc Salzman, U.S. Department of
Justice, for the SEC.
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