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By Anne Sherry, J.D.

The Supreme Court agreed to decide an issue that has divided circuit courts: are Dodd-Frank’s whistleblower
protections available only to those who report misconduct to the SEC? The Court granted certiorari to review a
Ninth Circuit holding that internal whistleblowers are protected from employment retaliation. The Second Circuit
also takes that view, but the Fifth Circuit read the plain language of the statute to require SEC reporting (Digital
Realty Trust, Inc. v. Somers, cert granted, June 26, 2017).

The contentious statute. Exchange Act Section 21F, added by Dodd-Frank, provides that employers may not
discriminate against "a whistleblower" for providing information to the SEC; being involved in an investigation or
action based on the information; or making disclosures required or protected under the securities laws. That third
category of protected disclosures includes certain categories of internal reporting and other reports that are not
necessarily made to the SEC. But "whistleblower" is defined elsewhere in Section 21F as "any individual who
provides … information relating to a violation of the securities laws to the Commission, in a manner established,
by rule or regulation, by the Commission." In light of this apparent tension, many employees argue that the
statute is ambiguous, warranting Chevron deference to the SEC’s rule, which does not require reporting to the
agency.

The circuit split. The Fifth Circuit was the first circuit court of appeals to rule on this issue, holding in Asadi v.
G.E. Energy that the plain language of Dodd-Frank unambiguously requires SEC reporting as a prerequisite to
protection from retaliation. The Second Circuit created a split by holding in Berman v. Neo@Ogilvy LLC that the
statute is sufficiently ambiguous to warrant Chevron deference to the SEC’s rulemaking. In the decision to be
taken up by the Supreme Court, the Ninth Circuit also took a more deferential approach, although, unlike the
Berman court, it did not invoke Chevron. Rather, the court held that the Dodd-Frank provision "unambiguously
protects from retaliation all those who report to the SEC and who report internally."

For its part, the SEC has filed substantially identical amicus briefs in numerous whistleblower cases before
district and circuit courts (most recently in the Seventh Circuit). The agency has urged deference to its rule under
Chevron and argued that a contrary interpretation of the statute would interfere with the roles of the Justice
Department and self-regulatory organizations, such as FINRA. Prior to his appointment on the Supreme Court,
Justice Gorsuch had been critical of the Chevron doctrine.

The Ninth Circuit case. In the case heading to the Supreme Court, the employee alleged he reported to senior
management actions by his supervisor that eliminated internal controls over certain corporate actions in violation
of the Sarbanes-Oxley Act. He was fired shortly afterwards, and sued under Dodd-Frank’s anti-retaliation
provision. The district court held that Dodd-Frank is ambiguous and that the SEC’s rule was a reasonable
interpretation of the statute under Chevron.

The Ninth Circuit agreed with the district court that the SEC’s rule aligned with Congress’s overall purpose
to protect whistleblowers, whether they report violations internally or to the government. The appeals court
observed that the contentious third category of disclosure was added after the bill went through committee, with
no legislative history to explain its purpose. The language of the subdivision, however, illuminated Congress’s
intent to protect certain professionals, namely auditors and attorneys, who are required to report violations
internally before they can do so externally.
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The fact that the statute describes whistleblowers as employees who report to the SEC did not dispose of the
plaintiff’s argument because terms can operate differently in different contexts, as the Supreme Court reasoned
in upholding most of the Affordable Care Act (King v. Burwell (U.S. 2015)). Reading the term "whistleblower" as
narrowly as it is defined earlier in the statute would make little practical sense and undercut congressional intent.
In a single-paragraph dissent, Judge Owens cautioned that King should be confined to the specific facts of that
case.

Supreme Court asked to settle debate. The defendants in Berman contemplated seeking certiorari, but
ultimately opted not to. Then, the Supreme Court denied review of a Sixth Circuit retaliation case decided against
the employee. In that decision, the appeals court did not address the SEC-reporting question at all. Rather,
it affirmed dismissal of the employee’s complaint on the basis that it suffered from a "fundamental defect" of
pleading.

In its own, successful cert petition, the employer, Digital Realty Trust, urged that its case was "an optimal vehicle
for resolving" the conflict because it presents the question squarely and cleanly and the arguments on both sides
of the conflict have been aired in dozens of cases. In the petitioner’s view, the Ninth Circuit decision upsets the
balance between the retaliation protections offered by Sarbanes-Oxley and Dodd-Frank. Expanding the Dodd-
Frank provision to protect even internal whistleblowers would render Sarbanes-Oxley’s provisions obsolete,
because Dodd-Frank affords whistleblowers advantages that are unavailable under SOX.

The case is No. 16-1276.

Attorneys: Kannon K. Shanmugam (Williams & Connolly LLP) for Digital Realty Trust, Inc. Daniel L. Geyser (Stris
& Maher LLP) for Paul Somers.

Companies: Digital Realty Trust, Inc.
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