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Supreme Court to resolve circuit split in tender offer pleading standards; oral arguments scheduled for April 15.

Petitioner Emulex Corporation has filed its final brief urging the U.S. Supreme Court to reverse a Ninth Circuit
ruling that Exchange Act Section 14(e)—prohibiting material misstatements or omissions in connection with
tender offers—supports an implied private right of action for mere negligence. Emulex asserts that the Ninth
Circuit erred in expanding this inferred private right to Section 14(e) to cover negligence, and that such right
never existed in the first place. Emulex argues that shareholders have conceded that the section lacks "rights-
creating" language, and that is the "end of the ball game." For 49 years, until the Ninth Circuit’s decision here,
no court had ever recognized an inferred cause of action under Section 14(e) that reached merely negligent
conduct, the brief asserts (Emulex Corp. v. Varjabedian, April 8, 2019).

Misleading premium analysis. Respondent shareholders allege that a recommendation statement that Emulex
filed with the SEC in support of a 2015 merger left out a "premium analysis" thereby creating a materially
misleading impression in violation of Section 14(e). The district court dismissed the complaint, holding that
Section 14(e) requires showing a strong inference of scienter, but in March 2018 the Ninth Circuit reversed and
required the district court to reconsider under a negligence standard.

Cert granted. The Supreme Court granted Emulex’s petition for certiorari asking whether the Ninth Circuit
correctly held that Section 14(e) supports an inferred private right of action based on a negligent misstatement
or omission made in connection with a tender offer. The petition stresses that the Second, Third, Fifth, Sixth, and
Eleventh Circuits all require proof of scienter.

Two clauses. The crux of Respondent shareholders’ argument is that Section 14(e) has two clauses. The
first makes it unlawful to make an untrue statement of material fact or omit a material fact that would make a
statement not misleading. The second clause prohibits engaging in any fraudulent, deceptive, or manipulative
acts or practices. The Ninth Circuit based its decision on the fact that the respondent's claims were based solely
on the first clause, which, the court concluded, does not require scienter.

Respondent shareholders argue that the Ninth Circuit correctly held that the first clause of Section 14(e) requires
a showing of negligence, not scienter. Their respondent brief argues that the plain text of the first clause, the one
under which the action was brought, says nothing about any specific state of mind, and to require scienter would
undermine Congress's objective that shareholders receive full and fair disclosures.

In its final reply brief, Emulex urges the Court to take the Ninth Circuit’s decision based on that court’s own
premise - that an inferred private right of action exists under Section 14(e) for intentional violations - the Court
could hold that the Ninth Circuit erred in expanding that inferred right to cover negligence. Or, the Court could
hold that there is no basis to infer any private remedy under Section 14(e) at all.

Simplest path to resolution. The government, joined by the SEC, agrees with Emulex, that the case should be
decided on the predicate ground that Section 14(e) does not confer any private right of action. Emulex asserts
that Respondents are evading the issue by arguing that this question was not properly presented below and
therefore has been waived. But the reply brief argues that Respondents are focused on the waiver argument
because "They have no real answer for how one could possibly infer any private cause of action from Section
14(e) under the stringent test in Alexander v. Sandoval, 532 U.S. 275 (2001)." Emulex asserts that because
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Respondents conceded that Section 14(e) lacks "‘rights-creating’ language," that is "the end of the ball game
under this Court’s modern test." Emulex urges the court that recognizing the absence of any private right of
action would be the simplest path to resolving this case.

Expansion error. Even assuming that a private remedy could be inferred under Section 14(e) for intentional
violations, Emulex reiterates that the Ninth Circuit erred in expanding that private remedy to cover negligence.
The government agrees with Respondent shareholders that the text of Section 14(e) itself does not require
scienter, but Emulex argues that that reading is flawed and incomplete. The question here is whether a court
should infer a private remedy for negligence under Section 14(e)—an inquiry that must consider the surrounding
provisions and structure of the securities laws as well. On that question, the government appears to recognize
that the full statutory record, including the "procedural limitations" Congress imposed on the express causes
of action for negligence under the 1933 Act, support the conclusion that Congress did not intend to create an
unstated private negligence remedy for violations of Section 14(e).

The case is No. 18-459.

Attorneys: Gregory George Garre (Latham & Watkins) for Emulex Corp. Daniel L. Geyser (Geyser PC) for Gary
Varjabedian and Jerry Mutza.
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