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By Jacquelyn Lumb

The Division of Corporation Finance has declined Exxon Mobil Corporation’s request that the staff concur with its
view that it may omit from its proxy materials a shareholder proposal seeking an amendment to the bylaws to no
longer permit shareholders to submit non-binding or advisory proposals for consideration at annual shareholder
meetings. Exxon sought to omit the proposal in reliance on Rule 14a-8(i)(3), on the basis that it is contrary to the
SEC’s proxy rules, and Rule 14a-8(i)(7), because it relates to the company’s ordinary business.

Reason for proposal. Under the proposal, Exxon could choose to omit precatory proposals unless the
board took specific action to approve their submission. In the proponent’s view, stock ownership has become
politicized and many shareholders hold their shares for the sole purpose of advancing their own social or political
agendas. He characterized these proposals as being submitted by nuisance shareholders who attempt to coerce
management into making decisions that are not in the best interests of the company or its other shareholders.

Basis for omission. Counsel for Exxon noted that Rule 14a-8 permits a company to exclude a proposal under
a few specific circumstances, but only after submitting its reasons to the SEC. The burden is on the company
to demonstrate that it is entitled to exclude a proposal. Counsel said that by asking the company to amend its
bylaws to circumvent this system, the proposal directly conflicts with Rule 14a-8.

The proposal also relates to ordinary business operations, according to counsel, because it deals with the
ability of management and the board to make decisions with respect to shareholder proposals and relations with
shareholders. Exxon views shareholder proposals as a form of communication, counsel explained, which is a
task that is fundamental to management and often results in engagement with the proponent. The shareholder
proposal would change that process and the role of the board and management in the process.

Proponent response. The proponent responded that Exxon previously allowed a proposal that was nearly
identical to be included in its 2008 proxy statement. He also noted that the proxy rules do not require companies
to accept shareholder proposals. If they do, however, the proposals must be handled according to the proxy
rules.

Exxon is incorporated in Delaware, the proponent added, where state law gives corporations the option of
not accepting precatory proposals. He also noted that precatory proposals are not binding or mandatory, so a
shareholder vote that recommends a change in the bylaws does not interfere with ordinary business operations.

Counsel’s response. Counsel responded that whether the company previously allowed an essentially identical
proposal in a prior proxy statement has no bearing on the fact that it violates the proxy rules and interferes with
the company’s ordinary business and its ability to exclude the proposal. Counsel also wrote that the question of
whether the proxy rules pre-empt state law is not relevant, the point being whether the proposal seeks to vary
the applicable proxy rule and, as a result, is in conflict with the proxy rule.

Staff position. The staff advised that it was unable to concur with Exxon’s view that the proposal could be
omitted in reliance on either Rule 14a-8(i)(13) or Rule 14a-8(i)(7).

Companies: Exxon Mobil Corporation.
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