
Cheetah™

© 2018 CCH Incorporated and its affiliates and licensors.
All rights reserved.

1 Apr 20, 2018 from Cheetah™

Securities Regulation Daily Wrap Up, FIDUCIARY DUTIES—Del. Ch.:
Viacom settlement released breach-of-duty claims, (Oct. 25, 2017)

Securities Regulation Daily Wrap Up

Click to open document in a browser

By Anne Sherry, J.D.

Delaware’s chancery court dismissed a derivative action against Viacom’s board because Viacom previously
entered into a settlement that released the claims. The plaintiff alleged that the directors breached their fiduciary
duties and committed waste by paying compensation to Sumner Redstone while he was incapacitated. But the
plaintiff’s briefing barely challenged the settlement’s release and he did not seek leave to amend his complaint
(Feuer v. Dauman, October 25, 2017, Bouchard, A.).

Due to his declining health, Redstone allegedly stopped providing services to Viacom beginning in July 2014.
He was absent from a series of board meetings through the fall of that year, and he did not participate in analyst
calls, board meetings, or the annual meeting in 2015. Viacom nevertheless paid Redstone $13.2 million in total
compensation for the 2014 fiscal year and $2 million in salary for 2015 (but no bonus). Redstone resigned as
chairman in February 2016 but was reelected as a director and continued to receive a salary until May 2016.

In 2016, two Viacom directors who had been removed from their positions filed a lawsuit seeking to be
reinstated. Several related lawsuits ensued and the matter ended in settlement, which included a general release
of Viacom’s claims against its directors up to August 18, 2016.

The chancery court determined that the plain language of this settlement agreement unambiguously released the
claims that the plaintiff advanced. Only in briefing did the plaintiff address the release, but both of his arguments
were unavailing. First, he argued that directors cannot contract away their fiduciary duties, but the release only
extinguished potential liability arising from prior acts; it did not prospectively limit directors’ duties.

Second, the plaintiff argued that the release was "clearly a self-interested transaction," but his complaint did not
challenge the validity of the settlement agreement or the enforceability of the release. The defendants raised the
release as a defense to the claims in their opening brief in May 2017, but the plaintiff elected not to seek leave to
amend his complaint in accordance with the court’s rules. The court dismissed the complaint, but with prejudice
as to the named plaintiff only, leaving an opening for other Viacom stockholders to bring a similar challenge.

The case is No. 12579-CB.

Attorneys: P. Bradford Deleeuw (Rosenthal, Monhait & Goddess, P.A.) for R.A. Feuer. Anne C. Foster (Richards,
Layton & Finger, P.A.) for Shari Redstone. Jon E. Abramczyk (Morris, Nichols, Arsht & Tunnell LLP) for Philippe
P. Dauman. Edward B. Micheletti (Skadden, Arps, Slate, Meagher & Flom LLP and Affiliates) for Charles Phillips.

Companies: Viacom Inc.
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