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By Amy Leisinger, J.D.

The Massachusetts district court has declined to dismiss a complaint alleging a fraudulent "virtual currency
scheme" in violation of the Commodity Exchange Act and CFTC regulations. According to the court, the virtual
currency at issue is a "commodity" within the meaning of the Act, and the antifraud provisions of CEA Section
6(c)(1) and Regulation 180.1 are not restricted only to cases involving market manipulation (CFTC v. My Big
Coin Pay, Inc., September 26, 2018, Zobel, R.).

Alleged scheme. In January 2018, the CFTC filed a complaint charging My Big Coin Pay, Inc. and two individual
defendants with commodity fraud and misappropriation related to the ongoing solicitation of customers for a
virtual currency known as My Big Coin (MBC). According to the Commission, from at least January 2014 through
January 2018, the defendants fraudulently solicited customers throughout the United States by making false and
misleading claims and omissions about MBC’s value, usage, partnerships, and trade status and falsely claimed
that MBC was backed by gold. According to the CFTC, the defendants misappropriated over $6 million from at
least 28 customers and used the funds for personal expenses and the purchase of luxury goods.

MBC is commodity. Noting that the defendants’ contention that the alleged conduct did not involve a
"commodity" goes to the merits of the CFTC’s claims and not subject matter jurisdiction, the court found that
MBC was a commodity under the CEA. The definition of "commodity" in the CEA includes a list of enumerated
products as well as "all other goods and articles ... and all services rights and interests ... in which contracts
for future delivery are presently or in the future dealt in," the court stated. The court rejected the defendants’
argument that, to be a commodity, an item must itself underlie a futures contract, noting that the Act defines
"commodity" generally and categorically, "not by type, grade, quality, brand, producer, manufacturer, or form."
This broad approach signals congressional intent that courts focus on categories and not specific items when
evaluating whether the "dealt in" requirement is met, the court explained. The complaint alleges that MBC is
a virtual currency, and "it is undisputed that there is futures trading in virtual currencies (specifically involving
Bitcoin)," the court stated.

The court also rejected the defendants’ contention that the specific antifraud provisions under which the claims
were brought apply to fraudulent market manipulation and not "garden variety sales puffery." The provisions
explicitly prohibit fraud, even in the absence of market manipulation, the court stated, and other courts have
recognized CFTC’s power to prosecute fraud under these provisions. Finding that the complaint sets forth
sufficiently detailed allegations supporting the claims, the court denied the defendants’ motion to dismiss.

The case is No. 18-10077-RWZ.

Attorneys: Paul G. Hayeck for the CFTC.

Companies: My Big Coin Pay, Inc.
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