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The SEC’s Division of Investment Management has extended no-action assurance that 

it granted on a temporary basis to Fidelity Management & Research Company in 2016 

relating to auditor independence and the loan provision in Regulation S-X Rule 2-01(b). 

The letter provided no-action relief to audit firms that had identified a failure to comply 

with the loan provision in connection with a lending relationship but had determined that 

their judgment remained objective and impartial. The assurances were set to expire 18 

months from the date they were issued. In extending that assurance, the staff advised 

that its extension of that position may be withdrawn upon the effectiveness of any 

amendments to the loan provision that are designed to address the concerns outlined 

by Fidelity in its initial letter. 

In its 2016 letter, Fidelity explained that an audit firm had notified it that while it believed 

it was capable of exercising objective and impartial judgment with respect to the 

financial statements that it audits for the Fidelity mutual funds and exchange traded 

funds, it did not qualify as independent under Rule 2-01 because of certain lending and 

ownership relationships. 

Lending relationships. In its letter, Fidelity described the nature of these relationships. 

For example, an institution that has a lending relationship with an audit firm may hold 

more than 10 percent of the shares of a Fidelity entity on behalf of its customers. An 

insurance company that has a lending relationship with an audit firm may hold more 

than 10 percent of the shares of a Fidelity fund in separate accounts that it maintains on 

behalf of its insurance contract holders. Or, an institution that has a lending relationship 
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with an audit firm may act as an authorized participant or market maker to a Fidelity 

ETF for which it beneficially owns more than 10 percent. 

Conditions. The staff extended the no-action assurance to Fidelity based on the same 

conditions in the 2016 letter. A Fidelity entity may continue to use the audit services of a 

firm that is not in compliance with the loan provision under the circumstances described 

as long as the firm has complied with PCAOB Rule 3520, which requires the firm to 

provide annually a written description of all relationships that might bear on its 

independence and the potential effects of those relationships. The non-compliance must 

relate to the specific lending and ownership relationships described in the 2016 letter 

and, notwithstanding its non-compliance, the firm must have concluded that it is 

objective and impartial with respect to the issues encompassed by the engagement. 

The IM staff noted that the analysis underlying its assurances had been developed in 

consultation with the staff of the Office of the Chief Accountant (OCA) and the Division 

of Corporation Finance. An official from OCA reported at an AICPA conference in 

September that the staff continues to work on this issue, including the consideration of 

whether to amend the loan provisions. 
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