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This memo addresses the constitutionality of the provisions of H.R. 26 adopting a 
mechanism for congressional disapproval or regulations based on a Joint Resolution of Congress.   

 H.R. 26, the “Regulations from the Executive in Need of Scrutiny Act of 2017” (“REINS 
Act”)1 is a companion to H.R. 5, the “Regulatory Accountability Act of 2017.”  H.R. 5 proposes 
comprehensive revisions to the Administrative Procedure Act (“APA”)2 as a part of a 
comprehensive regulatory reform package.  H.R. 26 proposes a Congressional Review 
mechanism for a broad category of Federal agency regulatory actions defined as “major rules,” 
implemented through a Joint Resolution of approval procedure.3    

Basically the Congressional disapproval mechanism embodies in H.R. 26 is designed to 
prevent a broad class of actions of Federal agencies, including both Executive Branch agencies 
and independent regulatory agencies, from becoming effective unless a Joint Resolution of 
approval is passed by Congress and signed by the President within a narrowly prescribed period 
(70 legislative days).  The Joint Resolution mechanism appears designed to circumvent the 
constitutional impediments to the “one-House veto” popular in the 1970s, but declared 
unconstitutional by the Supreme Court in INS v. Chadha, 462 U.S. 919 (1983). 

 In Chadha, the Supreme Court invalidated Section 244(c)(2) of the Immigration and 
Nationality Act (“I&N Act”)4, which authorized one House of Congress, by resolution, to 
invalidate the decision of the Immigration and Naturalization Service (“INS”) and the Attorney 
General to suspend the deportation of a deportable alien.5  In Chadha, the INS granted Chadha’s 
application for suspension of deportation and the Attorney General reported the suspension of 
deportation to Congress.  The House of Representatives vetoed the INS’ and Attorney General’s 
decision.  The INS implemented the House resolution deporting Chadha.  Chadha challenged the 
validity of the House action on the grounds that Section 244(c)(2) was unconstitutional.  The 

                                                 
1  H.R. 26 passed the House on January 5, 2017. 
2  H.R. 5 passed the House on January 11, 2017. 
3  Unlike Concurrent Resolutions, which relate exclusively to the internal working so the Legislative Branch, 

Joint Resolutions have the effect of statutory enactments and must be signed by the President.  As 
discussed below, the latter fact raises some significant policy and constitutional questions on its own.   

4  8 U.S.C. § 1254(c)(2) (1976).   
5  Under the I&N Act, when an alien’s visa expired the INS orders the alien to show cause why he should be 

allowed to stay in the United States.  The INS then holds a hearing on the matter to enable the alien to file 
an application for suspension of deportation.  If the INS grants the alien’s application, the Attorney General 
recommends suspension of deportation and reports the recommendation to Congress.  Section 244(c)(2) of 
the I&N Act gave Congress the authority to veto the Attorney General and the INS’s determination by 
passing a “one-House veto.”  The word “veto” is used to describe the Congressional “resolution” that 
Congress used to invalidate the INS and Attorney General’s determination.  See Chadha, 462 U.S. 919, n. 2 
(1983) (providing context for the term “one-House veto”). 
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Supreme Court agreed, holding that the one-House veto violated the principle of separation of 
powers set forth in Article 1 of the U.S. Constitution.   
 
 More particularly, the Supreme Court’s rational for invalidating the one-House veto was 
based on the Presentment Clauses, Article I, § 7, cls. 2, 3, and the Bicameral Requirement, 
Article I, § 1, and 7, cl. 2.  The Court applied Article I and reasoned that when Congress takes 
action that is “essentially legislative in purpose and effect” it must conform to Article I’s 
separation of powers requirement.6  The court explained,  
 

The Constitution sought to divide the delegated powers of the new 
Federal Government into three defined categories, Legislative, 
Executive, and Judicial, to assure, as nearly as possible, that each 
Branch of government would confine itself to its assigned 
responsibility.7   

 
The Court determined that the Section 244(c)(2) veto was legislative because of the “character of 
the congressional action it supplants.”8  The only way in which Congress could reach the result 
that the one-House veto effected was through legislation.  The Court reasoned:  
 

Disagreement with the Attorney General’s decision on Chadha’s 
deportation – that is, Congress’ decision to deport Chadha – no less 
than Congress’ original choice to delegate to the Attorney General 
the authority to make that decision, involves determinations of 
policy that Congress can implement in only one way; [sic] 
bicameral passage followed by presentment to the President.  
Congress must abide by its delegation of authority until that 
delegation is legislatively altered or revoked.9 
 

The Court instructed that “[t]o accomplish what has been attempted by one House of Congress in 
this case requires action in conformity with the express procedures of the Constitution’s 
prescription for legislative action: passage by a majority of both Houses and presentment to the 
President.”10  The Court recognized that the “express constitutional exceptions authorizing one 
House to act alone” are only available for impeachment proceedings, review of Presidential 
appointments, and ratification of treaties negotiated by the president.11  Action by one-House of 
Congress that does not fall within one of these narrow categories is a “convenient short cut” that 

                                                 
6  Chadha, 462 U.S. at 951-53. 
7  Id. at 951. 
8  Id. at 952. 
9  Id. at 955.   
10  Id. at 958.  
11  Id. at 955.  
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results in impermissible “sharing” of Executive power by Congress.12 
 
 Following Chadha, the “two-House veto” mechanism, implemented through a Joint 
Resolution procedure (subject to signature or veto by the President) briefly became in legislative 
vogue.  See, e.g., Energy Policy and Conservation Act of 1975 (“EPCA”), Pub.L. 94–163, 89 
Stat. 871 (enacted December 22, 1975).  The two-House veto was used in EPCA as a mechanism 
for Congress to disapprove “Energy Actions” pursuant to which the President was authorized to 
propose oil deregulatory measures and other actions.  The mechanism generally lost favor when 
it proved to be ineffectual at providing Congress with a meaningful ability to reverse agency 
rules.   
 

The “Joint Resolution” concept appears to have been seized upon by the proponents of 
H.R. 26 in the hope of overcoming the constitutional impediments of the one-House veto.  The 
significant difference, however, between the Joint Resolution mechanisms adopted in the 
aftermath of Chadha and the Joint Resolution mechanism proposed in H.R. 26 is that the early 
mechanisms utilized a Joint Resolution of disapproval, whereas H.R. 26 proposes a Joint 
Resolution of approval.  This difference is fundamental and the basis for the conclusion that the 
Joint Resolution of approval mechanism is subject to the same constitutional infirmity as the 
one-House veto.  
 

 It can hardly be contested that the Joint Resolution of approval mechanism found in H.R. 
26 is “essentially legislative in purpose and effect.”  Indeed, that is the very nature of the Joint 
Resolution.   

 
From a constitutional perspective, the problem with the Joint Resolution of approval 

mechanism is that the failure of either House to pass the Joint Resolution results in the same 
consequence as a one-House veto – reversal of an agency action by a single House.  Therefore, 
logically the Joint Resolution of approval mechanism suffers from the same legal infirmity as the 
one-House veto invalidated in Chadha.  When applied to the failure of either House to enact a 
Joint Resolution of approval, the Supreme Court’s rationale in Chadha leads to the conclusion 
that the procedure violates Article I’s separation of powers principle as an impermissible 
interference with the executive branch’s authority without following the procedures established 
in the Constitution for achieving such a result – bicameral enactment and presentation to the 
President for signature or veto.   

 
The Joint Resolution of approval mechanism is subject to further infirmity as applied to 

rules adopted by an independent regulatory agency as defined in 44 U.S.C. 3502(5).  These 
agencies include regulatory commissions, such as the FTC, FERC, SEC, OSHA, NLRB, etc., 
and other regulatory bodies the head of which does not serve at the President’s pleasure, and 
over which the President does not exercise direct or indirect approval of regulatory actions.  
Indeed, historically, many of these agencies have been viewed as extensions of Congress due to 
the broad delegation of “legislative” functions to these agencies.  Under the Joint Resolution of 
                                                 
12  Id. at 958.  
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approval mechanism proposed in H.R. 26, the failure of the President to sign a Joint Resolution 
of approval could cause an otherwise final rule adopted by such an independent agency to be 
vetoed by the President.  That could be viewed as an impermissible executive infringement on 
the congressional branch, and at minimum, would encroach on the traditional independence of 
these regulatory bodies (whether that arises to a constitutional infirmity is an open question, 
although it certainly would raise political issues).  

 
One additional aspect of the constitutionality issue should be considered.  That is the 

question whether a finding that the Joint Resolution of approval mechanism is unconstitutional 
would be severable, allowing the remainder of the legislation to remain in place, or would result 
in voiding of the entire act.  This question is largely one of Congressional intent:   

 
The unconstitutionality of a part of an act does not necessarily 
defeat or affect the validity of its remaining provisions.  Unless it 
is evident that the Legislature would not have enacted those 
provisions which are within its power, dependently of that which is 
not, the invalid part may be dropped if what is left is fully 
operative as a law.”13 

 
To like effect, an invalid provision is not clearly severable if it is “evident” that Congress would 
not have enacted the act but for inclusion of the invalid provision.14  It is fair to say that such a 
finding could well be made with respect to H.R. 26.   
 

Finally, the severability question may indeed be the explanation for why the 
Congressional review procedures were included in a separate bill (H.R. 26) rather than as part of 
the broader regulatory reform legislation, H.R. 5.  The separation of these conceptually related 
measures into two bills may be construed as an implicit recognition of the constitutional 
challenges facing H.R. 26, and of a desire to insulate the regulatory reform measures in H.R. 5 
from the risks of the constitutional challenge facing H.R. 26.  
 

 

                                                 
13  Champlain Refining Co. v. Corporation Commission, 286 U.S. 210, 234 (1932). 
14  Buckley v. Valeo, 424 U.S. 1, 108 (1976) (citing Champlin). 


