
Form T-1080 (rev.12-13)

UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

Thurgood Marshall U.S. Courthouse   40 Foley Square, New York, NY 10007 Telephone: 212-857-8500

MOTION INFORMATION STATEMENT

Docket Number(s): ________________________________________        _______________Caption [use short title]_____________________

Motion for: ______________________________________________

________________________________________________________

________________________________________________________

Set forth below precise, complete statement of relief sought:

________________________________________________________

________________________________________________________

________________________________________________________

________________________________________________________

________________________________________________________

________________________________________________________

MOVING PARTY:_______________________________________ OPPOSING PARTY:____________________________________________

___Plaintiff                         ___Defendant

___Appellant/Petitioner     ___Appellee/Respondent

MOVING ATTORNEY:___________________________________ OPPOSING ATTORNEY:________________________________________

________________________________________________________  _______________________________________________________________

________________________________________________________ _______________________________________________________________

________________________________________________________ _______________________________________________________________

Court- Judge/ Agency appealed from: _________________________________________________________________________________________

Please check appropriate boxes:                                                                FOR EMERGENCY MOTIONS, MOTIONS FOR STAYS AND
       INJUCTIONS PENDING APPEAL:

                                                                                                                                                                                                   

Is oral argument on motion requested?             ___Yes  ___No (requests for oral argument will not necessarily be granted)

Has argument date of appeal been set?             ___ Yes ___No If yes, enter date:_______________________________________________________

Signature of Moving Attorney:

_________________________________ Date:__________________  Service by: ___CM/ECF    ___Other [Attach proof of service]

[name of attorney, with firm, address, phone number and e-mail]

Has this request for relief been made below?                   ___Yes  ___No                   
Has this relief been previously sought in this court?        ___Yes  ___No           
Requested return date and explanation of emergency:     ________________     
_____________________________________________________________      
_____________________________________________________________     
_____________________________________________________________       
_____________________________________________________________

Has movant notified opposing counsel (required by Local Rule 27.1):
___Yes   ___No (explain):__________________________       
_______________________________________________

Opposing counsel’s position on motion:
___Unopposed ___Opposed ___Don’t Know        

Does opposing counsel intend to file a response:
___Yes     ___No    ___Don’t Know

Form T 1080 ( 12 13)F T 1080 ( 12 13)

14-3599-cr

United States v. Martoma

Leave to File a Brief as Amici Curiae In

Support of Rehearing En Banc

Professors John P. Anderson, Stephen M. Bainbridge,

Allen Ferrell, Joseph A. Grundfest, Todd Henderson,

Jonathan R. Macey, Paul G. Mahoney, Richard W. Painter,

Adam C. Pritchard, and Andrew N. Vollmer seek leave to

file a brief as amici curiae in support of Defendant-Appellant

Mathew Martoma's petition for rehearing en banc.

See above for full list of movants. N/A

Alan E. Schoenfeld N/A

Wilmer Cutler Pickering Hale and Dorr LLP

7 World Trade Center, 250 Greenwich Street

New York, NY 10007

N/A

U.S. District Court for the Southern District of New York (Paul G. Gardephe, U.S. District Judge)

May 9, 2017

10/13/2017

✔

✔

✔

/s/ Alan E. Schoenfeld

✔

✔

✔

Case 14-3599, Document 200-1, 10/13/2017, 2146954, Page1 of 5



14-3599 
 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

 

UNITED STATES OF AMERICA, 
Appellee, 

v. 

MATHEW MARTOMA, 
Defendant-Appellant. 

 
On Appeal from the United States District Court 

for the Southern District of New York, No. 12-cr-973 (Gardephe, J.) 
 

MOTION OF LAW PROFESSORS FOR LEAVE TO FILE A BRIEF AS 
AMICI CURIAE IN SUPPORT OF REHEARING EN BANC 

 

DANIEL WINIK 
WILMER CUTLER PICKERING 
     HALE AND DORR LLP 
1875 Pennsylvania Avenue, NW 
Washington, DC  20006 
(202) 663-6000 

ALAN E. SCHOENFELD 
MATTHEW GALEOTTI 
WILMER CUTLER PICKERING 
     HALE AND DORR LLP 
7 World Trade Center 
250 Greenwich Street  
New York, NY  10007 
(212) 230-8800 

October 13, 2017 
 

Case 14-3599, Document 200-1, 10/13/2017, 2146954, Page2 of 5



 
 

Professors John P. Anderson, Stephen M. Bainbridge, Allen Ferrell, Joseph 

A. Grundfest, Todd Henderson, Jonathan R. Macey, Paul G. Mahoney, Richard W. 

Painter, Adam C. Pritchard, and Andrew N. Vollmer (together, “Proposed Amici”) 

respectfully request leave to file a brief as amici curiae in support of rehearing en 

banc in this appeal. 

Proposed Amici are law professors who teach and write about the federal 

securities laws at highly respected law schools.  They have an interest in the 

appropriate development and content of the law of insider trading, and their diverse 

experiences in academia and in government enable them to illuminate the 

consequences of the panel’s decision in this appeal in a way that they believe will 

assist the Court in considering whether to grant rehearing en banc.  

As the proposed brief explains, the panel’s holding in this case—that the so-

called “gift theory” of personal benefit set forth in Dirks v. SEC, 463 U.S. 646 

(1983), can support tipping liability even where the tipper and tippee are not 

friends or relatives—will have far-reaching consequences for the law of insider 

trading.  Proposed Amici believe the panel’s decision conflicts with Dirks and 

Salman v. United States, 137 S. Ct. 420 (2016), and departs from portions of the 

holding in United States v. Newman, 773 F.3d 438 (2d Cir. 2014), cert. denied, 136 

S. Ct. 242 (2015), that the Supreme Court declined to disturb.  In particular, the 

panel decision functionally negates the personal benefit requirement in tipping 
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cases—a requirement the Supreme Court has treated as an essential limitation on 

insider-trading liability.  Proposed Amici wish to submit this brief, notwithstanding 

their lack of any personal interest in the outcome of the criminal prosecution at 

issue, because they believe the panel’s decision will—if uncorrected by the en banc 

Court—work substantial harm to the area of law in which they study, teach, and 

practice. 

Both the United States and Defendant-Appellant Mathew Martoma have 

consented to this motion. 

 

Respectfully submitted. 

/s/ Alan E. Schoenfeld    
DANIEL WINIK 
WILMER CUTLER PICKERING 
     HALE AND DORR LLP 
1875 Pennsylvania Avenue, NW 
Washington, DC  20006 
(202) 663-6000 
 
 
October 13, 2017 

ALAN E. SCHOENFELD 
MATTHEW GALEOTTI 
WILMER CUTLER PICKERING 
     HALE AND DORR LLP 
7 World Trade Center 
250 Greenwich Street  
New York, NY  10007 
(212) 230-8800 
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INTEREST OF AMICI CURIAE 

Amici curiae are law professors who teach and write about the federal 

securities laws.1  They have an interest in the appropriate development and content 

of the law of insider trading. 

John P. Anderson is Professor of Law at Mississippi College School of 

Law. 

Stephen M. Bainbridge is the William D. Warren Distinguished Professor 

of Law at UCLA School of Law. 

Allen Ferrell is the Greenfield Professor of Securities Law at Harvard Law 

School. 

Joseph A. Grundfest is the William A. Franke Professor of Law and 

Business at Stanford Law School.  He served as a Commissioner of the SEC from 

1985 to 1990. 

Todd Henderson is the Michael J. Marks Professor of Law & Mark Claster 

Mamolen Research Scholar at the University of Chicago Law School. 

Jonathan R. Macey is the Sam Harris Professor of Corporate Law, 

Corporate Finance, and Securities Law at Yale Law School. 

                                           
1  No counsel for a party wrote this brief in whole or in part, and no one other 
than amici curiae or their counsel contributed money to fund the preparation or 
submission of this brief. 
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Paul G. Mahoney is the David and Mary Harrison Distinguished Professor 

at the University of Virginia School of Law. 

Richard W. Painter is the S. Walter Richey Professor of Corporate Law at 

the University of Minnesota Law School. 

Adam C. Pritchard is the Frances & George Skestos Professor of Law at 

the University of Michigan Law School. 

Andrew N. Vollmer is Professor of Law, General Faculty, and Director of 

the John W. Glynn, Jr. Law & Business Program at the University of Virginia 

School of Law.  He was Deputy General Counsel of the SEC and a partner in the 

securities enforcement practice of Wilmer Cutler Pickering Hale and Dorr LLP. 

The views of the amici curiae expressed here do not necessarily reflect the 

views of the institutions with which they are or have been affiliated. 

ARGUMENT 

The Court should grant rehearing en banc in this case because the panel’s 

decision conflicts with the Supreme Court’s decisions in Dirks v. SEC, 463 U.S. 

646 (1983), and Salman v. United States, 137 S. Ct. 420 (2016), and disagrees with 

portions of the holding in United States v. Newman, 773 F.3d 438 (2d Cir. 2014), 

cert. denied, 136 S. Ct. 242 (2015), that the Supreme Court declined to disturb.  By 

eliminating the “relative or friend” limitation on the gift exception from the 

personal benefit requirement in tipping cases, the panel decision practically negates 
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that requirement, which Dirks and Salman treat as an essential limitation on 

insider-trading liability.  The panel’s decision in effect replaces the personal 

benefit element of the offense with an extremely vague test focused on the tipper’s 

“expectation” of how the tippee will use material nonpublic information.  That 

unduly expands the scope of criminal liability for insider trading, which to this day 

has been set by courts without statutory guidance, notwithstanding the rule that “it 

is only Congress, and not the courts, which can make conduct criminal.”  Bousley 

v. United States, 523 U.S. 614, 620-621 (1998). 

These serious errors were not limited to the facts of this case and instead set 

legal standards that will apply to many insider trading cases brought in this Circuit. 

The severe consequences of an insider trading felony conviction should not depend 

on legal rules that shift and widen with each new panel decision, particularly where 

the expanding scope is not compelled or authorized by the Supreme Court.  The 

panel decision also creates new questions and ambiguities about the scope and 

terms of a tipping violation that are bound to have adverse effects on the smooth 

functioning of the securities markets. 

 THE PANEL OPINION CONFLICTS WITH SUPREME COURT PRECEDENT BY 
EXPANDING THE GIFT THEORY TO APPLY TO ANY TIPPEE 

The panel opinion holds that the gift theory of personal benefit in tipping 

cases applies to an insider’s disclosure to any person and is not limited to 

disclosures to a relative or friend.  The panel believed that it was permitted to 
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overrule Newman’s “meaningfully close personal relationship” standard, without 

an en banc proceeding, on the theory that “the logic of Salman abrogated” the 

Newman standard.  Panel Op. 3-4 (emphasis added).  That conclusion is 

inconsistent with Dirks and Salman. 

The essential predicate for tipping liability under Dirks is that the “‘tip’ 

constituted a breach of the insider’s fiduciary duty.”  463 U.S. at 661.  The test for 

such a breach is “whether the insider receives a direct or indirect personal benefit 

from the disclosure, such as a pecuniary gain or a reputational benefit that will 

translate into future earnings.”  Id. at 663.  The Court also allowed that other 

circumstances permit an inference of a breach of duty, such as when a tipper 

“makes a gift of confidential information to a trading relative or friend,” because 

“[t]he tip and trade resemble trading by the insider himself followed by a gift of the 

profits to the recipient,” id. at 664.  The gift exception from the valuable gain 

requirement was limited, however, to a disclosure to a relative or friend.2 

The panel in Newman was concerned about the possible breadth of applying 

the gift exception to casual or social friends or business acquaintances.  

Accordingly, it required a “meaningfully close personal relationship” between the 

                                           
2  Because Dirks is binding on this Court, amici do not take a position here as 
to whether or how the Supreme Court should revisit aspects of that decision.  What 
matters for present purposes is that the panel’s decision conflicts with Dirks and 
should be reviewed by the entire Court. 
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tipper and the tippee.  773 F.3d at 452.  The Court explained that the key inference 

supporting the gift theory—i.e., that “the tippee’s trades ‘resemble trading by the 

insider himself followed by a gift of the profits to the recipient’”—“is 

impermissible in the absence of proof of a meaningfully close personal 

relationship.”  Id. 

The Supreme Court’s decision in Salman reaffirmed the application of the 

gift sentences in Dirks in a case where the tipper and tippee were very close 

relatives:  “Dirks makes clear that a tipper breaches a fiduciary duty by making a 

gift of confidential information to ‘a trading relative,’ and that rule is sufficient to 

resolve the case at hand.”  137 S. Ct. at 427.  The Salman opinion did not 

discuss—indeed, it had no reason to discuss—how close a personal relationship 

needed to be to fall into the relative or friend category.  Nor did it call into question 

Newman’s holding that the inference supporting the gift theory does not apply 

unless the tipper and tippee share a “meaningfully close personal relationship.”  

Rather, Salman’s disagreement with Newman was limited to its holding that, where 

a tipper provides confidential information to a friend or relative, the tipper need not 

receive something of a pecuniary or similarly valuable nature.  Salman, 137 S. Ct. 

at 428; see Panel Dissent 15-17.  As the First Circuit recognized, “Salman did not 

… discuss the Second Circuit’s ‘meaningfully close personal relationship’ 

language.”  United States v. Bray, 853 F.3d 18, 26 n.5 (1st Cir. 2017). 
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To the contrary, Salman expressly rejected the government’s invitation to 

hold, as the panel did here, “that a gift of confidential information to anyone, not 

just a ‘trading relative or friend,’ is enough to prove securities fraud.”  137 S. Ct. at 

426.  Several Justices expressed skepticism of the government’s broader position at 

oral argument.  See, e.g., Tr. of Oral Arg. 28-29 (Justice Alito), Salman v. United 

States, No. 15-628 (U.S. Oct. 5, 2016); id. at 40 (Justice Breyer, observing that it 

“doesn’t sound as if” the Dirks Court meant to refer to “any person in the world” 

when it wrote “a trading relative or friend”); id. at 45-46 (Justice Sotomayor). 

The panel’s expansion of Dirks’s gift theory to any person—rather than just 

a relative or friend—goes well beyond any prior holding of this Court or the 

Supreme Court.  The full Court should not allow the panel’s expansion of the gift 

theory, which will fundamentally alter many insider trading enforcement cases 

brought in this circuit, to stand absent en banc review. 

 THE PANEL DECISION CONFLICTS WITH SUPREME COURT PRECEDENT BY 
EFFECTIVELY NEGATING THE PERSONAL BENEFIT REQUIREMENT 

The panel opinion holds that the personal benefit requirement is met 

whenever a tipper provides information with the expectation that the tippee will 

trade on it—no matter whether the tippee is a close friend, a relative, or a complete 

stranger.  That holding effectively eliminates the personal benefit requirement that 

Dirks imposed as an essential limitation on tipping liability. 

Case 14-3599, Document 200-2, 10/13/2017, 2146954, Page9 of 14



 

- 7 - 

When Dirks established the personal benefit requirement, the foremost 

definitions of personal benefit were pecuniary gain, cash, things of value, or 

reputational benefit that would translate into future earnings.  Dirks, 463 U.S. at 

663-664.  Only at the end of the paragraph describing the requirement did the 

Dirks Court say that “a gift of confidential information to a trading relative or 

friend” could constitute a breach of duty.  Id. at 664. 

Dirks’s gift theory is an exception to the main personal benefit requirement.  

The Court separated it from the principal description of cash and things of value by 

saying that a disclosure to a relative or friend could “often justify” an “inference” 

of a breach of duty on the gift theory.  When the gift theory applies, no direct proof 

that the tipper actually received (or expected to receive) something as a personal 

benefit is required.  The personal benefit in that situation is the fiction that the 

insider traded unlawfully and gave the secret profits to the relative or friend.  The 

panel decision expands the exception to swallow Dirks’s rule. 

 THE VAGUE STANDARDS IN THE PANEL’S HOLDING WILL CREATE 
EXPANSIVE CRIMINAL LIABILITY 

Rehearing en banc is further warranted because the panel’s holding sharply 

expands criminal liability, in an area Congress has not addressed with a detailed 

statute, and threatens convictions based on little more than guesswork about the 

mental states of tippers and tippees. 
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First, the panel opinion disregards Dirks’s recognition of the importance of 

setting clear boundaries for insider-trading liability.  Dirks rejected liability based 

solely on a person’s securities trades while in possession of material nonpublic 

information, 463 U.S. at 654-659, and sought to define legal standards that give 

market participants adequate notice of the line between permissible and 

impermissible communications and that prevent arbitrary and discriminatory law 

enforcement.  See id. at 658 n.17, 664 n.24.  The courts and the SEC have 

acknowledged that corporate personnel and financial analysts have many valid 

reasons for communicating about a company’s performance, see id. at 658-659; 

Newman, 773 F.3d at 454, and vague standards such as those set by the panel 

decision will expose law-abiding participants in the securities markets to criminal 

liability and inhibit legitimate communications in those markets.  

Second, the panel decision will also expand criminal liability of remote 

tippees who are far removed from the actual communication of material nonpublic 

information by a corporate insider or misappropriator.  The Newman panel 

expressed concern about the unjust criminal prosecution of remote tippees, and that 

concern was a reason for its conclusion that the government must prove that a 

tippee knew the tipper received a personal benefit for the disclosure.  773 F.3d at 

448-451.  The panel decision here so diluted the government’s obligation to prove 

the tipper’s personal benefit that it will result in an equal relaxation of the proof 
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needed for the tippee’s knowledge of that benefit, denying defendants the 

protections Newman offered. 

Third, the panel decision will allow defendants to be convicted—and, even if 

not convicted, put to the grave burdens of indictment and trial—on the basis of 

pure guesswork about the mental states of the tipper and tippee. 

Prosecutors ordinarily must prove the tippee’s knowledge of a tipper’s 

receipt of a pecuniary or other benefit, Newman, 773 F.3d at 447-448, but after the 

panel decision they will nearly always find it easier to proceed on the theory that 

the tipper simply expected the tippee to trade and that the tippee knew as much.  In 

other words, prosecutors will need to prove that a tippee “knew” that the tipper’s 

state of mind included the expectation that the tippee would trade. 

 The approach allowed by the panel opinion—which requires the jury to 

divine evidence of two people’s mental states—will undoubtedly confuse juries in 

their effort to patrol the boundaries of criminal liability.  Even understanding the 

abstruse concept of one person’s knowledge of another person’s expectation will 

be elusive.  That raises concerns about the accuracy and reliability of outcomes 

that can lead to incarceration or severe civil penalties.  

Appellate review is not sufficient protection against insufficient proof or 

confused or errant juries.  Panel Dissent 21-22.  It offers no check at all when it 
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does not occur, such as when criminal prosecutors or the SEC use the panel 

opinion to extract a plea bargain or settlement before adjudication.   

CONCLUSION 

The Court should grant rehearing en banc.   

Respectfully submitted. 

/s/ Alan E. Schoenfeld    
DANIEL WINIK 
WILMER CUTLER PICKERING 
     HALE AND DORR LLP 
1875 Pennsylvania Avenue, NW 
Washington, DC  20006 
(202) 663-6000 
 
 
October 13, 2017 

ALAN E. SCHOENFELD 
MATTHEW GALEOTTI 
WILMER CUTLER PICKERING 
     HALE AND DORR LLP 
7 World Trade Center 
250 Greenwich Street  
New York, NY  10007 
(212) 230-8800 
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