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The federal district court sitting in San Francisco has shifted gears on an earlier holding 

to find that the Affiliated Ute presumption of reliance does not apply. In the continuing 

litigation regarding its emission-reducing technology, Volkswagen asked the court to 

reconsider an earlier holding on reliance based on a recent Second Circuit decision. 

Persuaded by that decision, the court found not only that Affiliated Ute did not apply, but 

neither did any of the plaintiff bondholder's alternative theories of reliance (In re 

Volkswagen "Clean Diesel" Marketing, Sales Practices, and Products Liability Litigation, 

March 2, 2018, Breyer, C.). 

The bondholder’s case is one of several pending against VW arising from revelations 

about the company’s efforts to evade U.S. and state vehicle emissions standards. The 

bondholders alleged that Volkswagen misled them about the company’s efforts to 

reduce vehicle emissions in an offering memorandum (and attached financials) for 

bonds sold in 2014 and 2015. The lead plaintiff here purchased bonds in an offering 

governed by an offering memorandum issued on May 15, 2014. The complaint alleged 

violations of the antifraud provisions of the Exchange Act. 

Previous order. Volkswagen previously argued that the Affiliated Ute presumption of 

reliance was inapplicable in this case because the claims where "overwhelmingly" 

based on affirmative misstatements rather than omissions. In a July 2017 order, the 

court disagreed, holding that the presumption applied because the case could be 

characterized as one primarily alleging omissions. At its heart, the court reasoned, the 

case concerned Volkswagen misleading bondholders by failing to disclose the defeat 

devices in its diesel vehicles; the misrepresentations alleged in the complaint served 

primarily to frame that omission. 
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Waggoner. In November 2017, the Second Circuit decided Waggoner v. Barclays PLC, 

holding that the Affiliated Ute presumption does not apply when the only alleged 

omission is of the truth that an affirmative misstatement misrepresents. The Second 

Circuit looked to the rationale behind the Affiliated Ute presumption: as a practical 

matter, it is impossible to prove reliance in cases where no positive statements exist. 

The court noted that several district courts have come to the same conclusion. The 

court then noted that the Ninth Circuit has not offered detailed guidance on the 

application of the presumption in cases that allege both misstatements and omissions. 

Affiliate Ute inapplicable. In light of Waggoner and similar cases, the court concluded 

that the Affiliated Ute presumption "is applicable is a decision that should be based on 

whether the presumption’s purpose—of avoiding the need to prove a speculative 

negative—is implicated." In this case, it was not since the plaintiff's claims were 

predicated on affirmative statements that were allegedly misleading because the 

emissions fraud was not disclosed. In other words, the court explained, the omission 

was of the truth that certain affirmative statements allegedly misrepresented. If the 

plaintiff did not rely on Volkswagen's statements when purchasing the bonds, the court 

said, they should not be able to overcome this shortfall by characterizing their claims as 

alleging omissions. The court accordingly reconsidered the July 2017 decision and held 

that the plaintiff may not rely on the Affiliated Ute presumption. 

No reliance. Continuing, the court rejected the plaintiff's alternative theories of reliance. 

Considering the Basic presumption for the first time here, the court concluded that the 

pleading did not plausibly support the existence of an efficient market for the 

Volkswagen bonds. In this case, the complaint lacked essential detail on the initial-

offering market, such as how prices were set and whether the offering prices were 

subject to change based upon market information disseminated prior to the offerings. 

The court therefore granted leave to amend to add allegations supporting the 

application of the Basic presumption. 

Finally, the court found that the complaint failed to plead direct reliance. The plaintiffs 

alleged that a portion of the class relied on a statement in each memorandum that, by 

accepting the memorandum, the investors relied on the information contained within. 
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The court noted that the complaint had paraphrased the clause at issue and that the 

"only reasonable meaning" was that the investors agreed to rely only on the information 

in the memorandum and not any extrinsic material. The court granted leave to amend to 

include missing allegations as to whether the plaintiff read and relied on the statements 

at issue in this case. 

The case is MDL No. 2672. 
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