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STATEMENT ON ORAL ARGUMENT 

 Pursuant to FED. R. APP. P. 34(a)(1), Plaintiff-Appellant Neal R. Verfuerth 

respectfully requests that this Court permit oral argument in this matter because it 

will aid the Court in recognizing and analyzing the factual and legal issues presented 

on appeal. 
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JURISDICTIONAL STATEMENT 

 Jurisdiction in the district court is provided by 28 U.S.C. § 1331 because this 

case involves federal questions under the Sarbanes-Oxley Act of 2002, as amended, 

18 U.S.C. § 1514 et seq., and the Dodd-Frank Wall Street Reform and Consumer 

Protection Act, 15 U.S.C. § 78 u-6. This Court has jurisdiction to hear this appeal 

from a final decision of the district court pursuant to 28 U.S.C. § 1291. 

 Mr. Verfuerth is appealing orders of the district court – Eastern District of 

Wisconsin, Green Bay Division – granting dismissal of Mr. Verfuerth’s claim under 

the Dodd-Frank Wall Street Reform and Consumer Protection Act, entered on 

November 4, 2014, and granting summary judgment in favor of the Defendant-

Appellee, Orion Energy Systems, Inc., on Mr. Verfuerth’s claim under the Sarbanes-

Oxley Act of 2002, entered on August 25, 2016. Mr. Verfuerth timely filed his notice 

of appeal, docketing statement, and filing fee in the district court – Eastern District 

of Wisconsin, Green Bay Division – on September 22, 2016, pursuant to FED. R. APP. 

P. 3 and 4. The record has been transmitted to and docketed in this Court for review.  
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STATEMENT OF THE ISSUES 

I. Whether a jury could conclude Orion Energy Systems, Inc. unlawfully retaliated 

against Mr. Verfuerth in violation of the Sarbanes-Oxley Act of 2002 when it 

removed Mr. Verfuerth from his Chief Executive Officer position and terminated 

his employment. 

District Court Answer: No  Appellant Answer: Yes 

II. Whether a jury could conclude Orion Energy Systems, Inc. unlawfully retaliated 

against Mr. Verfuerth in violation of the Dodd-Frank Wall Street Reform and 

Consumer Protection Act when it removed Mr. Verfuerth from his Chief 

Executive Officer position and terminated his employment. 

District Court Answer: No  Appellant Answer: Yes 
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STATEMENT OF THE CASE1 

Neal R. Verfuerth founded Orion Lighting in 1996. (R96, ¶ 2.) Orion Lighting’s 

successor company, Orion Energy Systems, Inc. (“Orion”), became publicly-traded on 

December 18, 2007. (Id.) Mr. Verfuerth served as Orion’s Chief Executive Officer 

(“CEO”) from approximately December 18, 2007, to September 27, 2012. (R81, ¶ 1.)  

Under the Securities Exchange Act of 1934, Mr. Verfuerth, as Orion’s CEO, 

had duties and obligations to ensure that Orion’s financial reports and disclosures 

were accurate and did not contain misleading statements. (R81, ¶ 12.) He was also 

required to certify Orion’s annual and quarterly filings with the Securities Exchange 

Commission (“SEC”). (R81, ¶ 16.) In order to perform his job duties and 

responsibilities, Mr. Verfuerth had the authority to order investigations into alleged 

impropriety, including allegations of fraud, violations of SEC regulations, corporate 

waste, and whether outside service-providers were providing quality services. (R81, 

¶ 19.)  

Mr. Verfuerth is neither a college nor high school graduate. (R96, ¶¶ 1, 66.) 

Prior to founding Orion Lighting, he worked in sales. (R96, ¶ 1.) Consequently, Mr. 

Verfuerth relied on attorneys and consultants for guidance regarding SEC disclosure 

requirements, (R83, ¶ 69), and his beliefs regarding SEC reporting requirements and 

securities laws were primarily based on advice from counsel. (R96, ¶ 66.)  

                                                 
1 Citations to the record are indicated by the letter “R,” the record number, and the paragraph 

referenced, For example, Plaintiff’s Proposed Findings of Fact in Opposition to Defendant’s 

Motion for Summary Judgment within the record are cited as “R83” followed by the 

paragraph referenced. 
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During his employment with Orion as its CEO, Mr. Verfuerth was informed by 

Paul Kardish, Orion’s Vice President – General Counsel,2 and others that any 

violations of Orion’s Code of Conduct, any misrepresentations to Orion’s 

shareholders, and/or anything “material” must be reported to Orion’s shareholders 

through an SEC filing. (R96, ¶¶ 24, 69; R83, ¶ 69.) Orion’s counsel advised Mr. 

Verfuerth that something is “material” if it could have an adverse impact on the price 

of Orion’s stock. (R83, ¶ 70.)  

In the year 2012, Mr. Verfuerth was the CEO of Orion, a member of Orion’s 

Board of Directors (hereinafter, “the Board” or “Orion’s Board”), and Orion’s third 

largest shareholder. (R96, ¶ 2; R86-3, p. 22.) At this time, Orion’s Board was 

additionally comprised of James Kackley, Mark Williamson, Michael Potts,3 Michael 

Altschaefl, Elizabeth Gamsky Rich, Tryg Jacobson, and Thomas Schueller. (R81, ¶¶ 

3-9.) Also at this time, Kackley served as Chairman of the Board, (R81, ¶ 3), Scott 

Jensen was Orion’s Chief Financial Officer, (R81, ¶ 10), and Attorney Steven Barth 

of Foley & Lardner, L.L.P. (“Foley & Lardner”) was Orion’s primary outside counsel. 

(R81, ¶ 11; R96, ¶ 6.) 

Orion’s Board was responsible for, among other things, monitoring the 

performance of and making personnel decisions related to Orion’s CEO. (R62, ¶ 2.) 

                                                 
2 Kardish earned his Juris Doctorate from Gonzaga University in 1991 and his Master of 

Laws in tax from New York University in 1992. (R102, 65:23-66:7.) Prior to his employment 

at Orion, Kardish was a Special Agent with the Federal Bureau of Investigation, an attorney 

at K&L Gates LLP, and Senior Corporate Attorney and Director, Labor Relations and 

Corporate Secretary at Kohler Company, among other positions. (Id. at 64:5-65:22.) 
3 Potts was additionally Orion’s President and Chief Operating Officer. (R96, ¶ 4; R81, ¶ 9.) 
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Orion’s quarterly and annual SEC filings and its 10-K and 10-Q forms were subject 

to review and approval by Orion’s Board. (R96, ¶ 3.)  

In May 2012, Kackley and Williamson met with Mr. Verfuerth regarding his 

performance at Orion as its CEO. (R84, ¶ 8.) During the meeting, Kackley and 

Williamson told Mr. Verfuerth that Orion’s Board was considering a salary increase 

and a sizable performance bonus for him based on his work performance as Orion’s 

CEO and to ensure he stayed with Orion long-term.4 (R84, ¶ 8.) Orion’s Board 

additionally provided Mr. Verfuerth with a performance evaluation via letter dated 

May 7, 2012. (R86-16.) With respect to Orion’s performance under Mr. Verfuerth’s 

leadership at CEO, the Board stated, in part: “2012 was a milestone year in Orion’s 

history…Growing by 21% in 2011 and 23% in 2012 is likely to have been matched by 

few companies.” (Id.) As to Mr. Verfuerth’s work performance as Orion’s CEO, the 

Board stated, in part:  

Neal, in you we see not only a founder and creative genius, 

but that rare person who can also lead a growing public 

company. As a student of business broadly, not just Orion 

and our industry, there is scarcely a topic that you’re not 

well-versed in. … You have been an exceptional 

representative of Orion--constantly explaining what we do 

and answering endless questions with respect and 

intelligence. Your treatment of customers is superb. You 

are a thoughtful listener and an articulate explainer--with 

great bedside manner. … In terms of our products, it goes 

without saying that you’re the creative genius of Orion. The 

good news is that you’ve added some great talent in the 

product area. Your infectious enthusiasm spills over to 

them … A vision of what Orion can be has always been a 

strong suit for you…Many people can do ‘line extension’ 

products. You have the uncanny ability to visualize the 

                                                 
4 In June 2012, Orion provided Mr. Verfuerth with a salary increase of 18.5% for fiscal year 

2013. (R96, ¶ 74.)  
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solution to a problem that’s never been solved before. … As 

Board members we applaud the progress Orion has made 

under your leadership. … Neal, we value our relationship 

with Orion and are supportive of your leadership. We are 

most excited about our future together. 

 

(Id.) 

 Later in May 2012, Sheena Conners, Orion’s in-house patent attorney, verbally 

told Mr. Verfuerth that Orion’s “Intelite Control System” (“Intelite system”) was not 

proprietary to Orion and that another company, Digital Lumens, Inc. (“Digital 

Lumens”), had already received one or more patents for its similar “LightRules 

Management System.”5 (R84, ¶ 24.) Approximately two months later, in July 2012, 

Mr. Verfuerth also learned that an additional company, EmbedTek, LLC 

(“EmbedTek”), had received a provisional patent on technology identical to Orion’s 

Intelite system.6 (R84, ¶ 29.) Subsequently, Mr. Verfuerth tasked Conners with 

investigating the validity of EmbedTek’s patent and potential conflicts.7 (R84, ¶ 30.) 

As part of Orion’s initial public offering in the year 2007 and at times 

subsequent thereto, including in SEC filings and numerous presentations to current 

and prospective customers and investors, Orion represented that its Intelite system 

was proprietary to it.8 (R83, ¶ 21.)  

                                                 
5 Conners investigated Digital Lumens’ potential patent conflict pursuant to Mr. Verfuerth’s 

request on April 6, 2012. (R85-2.)  
6 EmbedTek was the contract manufacturer for Orion’s Intelite product line. (R84, ¶ 29.)  
7 On August 12, 2012, Conners stated her investigation remained ongoing and would take 

two to three weeks. (R85-3.) 
8 Orion’s representations were based on Foley & Lardner’s statements to it that its Intelite 

system was protected and proprietary. (R83, ¶ 21.) Mr. Verfuerth later learned that Foley & 

Lardner also prepared and filed patents for Digital Lumens’ LightRules Management System 

using a fast-track process that it did not use for Orion’s Intelite system, despite Mr. Verfuerth 

asking that Foley & Lardner do so. (Id. at ¶ 22.) 
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Consequently and based on Conners’ revelations and Orion’s past conduct 

regarding the Intelite system, Mr. Verfuerth believed a reporting requirement existed 

per SEC rules because of the Intelite system’s monetary significance to Orion, the 

risk of litigation from customers and/or shareholders regarding it, and the possibility 

of a significant inventory write-off.9 (R83, ¶ 20; R84, ¶¶ 24, 31.) Between May and 

September 2012, Mr. Verfuerth, in numerous conversations, verbally complained to 

Kardish, Potts, Jensen, and Kackley10 of these significant patent issues and the need 

to publicly disclose them to shareholders. (R83, ¶ 23; R84, ¶ 32.)  

In approximately July 2012, Kardish reported to Mr. Verfuerth that Foley & 

Lardner had charged Orion $7.8 million in legal fees since Orion’s initial public 

offering in 2007, and that Foley & Lardner had been billing Orion for services that 

were beyond its scope of representation for several months.11 (R96, ¶¶ 24-25.)  

On July 25, 2012, Orion’s Board was scheduled to hold a formal Compensation 

Committee meeting. (R83, ¶ 29.) However, the evening before, on July 24, 2012, the 

Board’s Compensation Committee met at a local restaurant and discussed several 

significant business matters, including executive compensation, while consuming 

                                                 
9 Mr. Verfuerth estimated that Orion possessed and would potentially have to write-off its 

Intelite system inventory, totaling approximately $12 million. (R84, ¶ 24.) Accordingly, Mr. 

Verfuerth believed this patent issue constituted “material” information necessitating 

disclosure because the inventory’s monetary value represented more than ten percent (10%) 

of Orion’s revenue from fiscal year 2012. (Id.) Notably, and after Mr. Verfuerth was no longer 

with Orion in any capacity, Orion took a $12 million write-off of its Intelite system inventory 

for the stated reason that it is not LED compatible. (Id.) 
10 As discussed infra, Mr. Verfuerth additionally complained of this conduct in writing to 

Kackley and Orion’s Board. 
11 Mr. Verfuerth had asked Kardish to conduct this investigation because he was concerned 

Foley & Lardner was overcharging Orion while providing substandard work product, 

resulting in lost revenue for Orion and an adverse effect on shareholder value (stock price). 

(R84, ¶ 35.) 
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alcohol. (Id.) Mr. Verfuerth believed such conduct violated SEC rules requiring 

accurate meeting minutes and notices, violated Orion’s Code of Conduct as required 

by the SEC, and was a breach of the Compensation Committee members’ fiduciary 

duties. (R83, ¶ 29.)  

During a Board meeting on July 25, 2012, Mr. Verfuerth told the Board he was 

awaiting the results of an investigation into allegations that John Scribante, then-

President of Orion Engineered Systems: (1) engaged in sexual harassment and 

discrimination against an Orion employee; (2) was involved in a second company 

competitive with Orion; and (3) was involved in a potential rebate kickback scheme. 

(R83, ¶ 26.) Mr. Verfuerth additionally discussed the inadequacy of Scribante’s 

Employment Agreement with the Board.12 (R83, ¶ 26.) Mr. Verfuerth told the Board 

he believed a disclosure obligation existed for Orion due to the potential business risk 

associated with Scribante’s continued employment at Orion, as well as the risk of him 

taking Orion’s solar business if and/or when his employment with Orion ended. (R83, 

¶ 28.)  

In approximately August 2012, Mr. Verfuerth learned of potential conflicts of 

interest concerning Williamson, specifically that a consulting firm at which he was a 

Partner had represented Alliance Federated Energy (“AFE”) and its “Project Apollo,” 

which had received funds made available through Wisconsin’s Renewable Portfolio 

                                                 
12 Mr. Verfuerth found that Scribante’s Employment Agreement excluded “solar” as a 

competitive activity in the non-compete provision of the Agreement, which could have allowed 

Scribante to leave Orion and take its entire portfolio of solar projects with him. (R84, ¶ 40.) 

Scribante projected Orion’s solar business to be in excess of $30 million in fiscal year 2013. 

(Id.) 
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Standard13 – funds that Orion did not receive for its “Apollo solar light pipes.” (R83, 

¶¶ 17-18; R84, ¶ 15). Mr. Verfuerth also learned that Williamson caused Orion to hire 

an individual named Bryan Brooks as a lobbyist for Orion in connection with the 

WEEA. (R83, ¶ 14.) At that time, Brooks also represented AFE and became a 

corporate officer of AFE after passage of the WEEA. (R83, ¶ 15; R84, ¶ 19.) Mr. 

Verfuerth believed Williamson’s conduct in these regards violated Orion’s Code of 

Conduct and was a breach of Williamson’s fiduciary duty to Orion. (R84, ¶ 61.)  

Also in approximately August 2012, and at a time when Orion was publicly 

representing Altschaefl as a Certified Public Accountant (“CPA”) and as its “financial 

expert” in SEC filings and on its website, Mr. Verfuerth learned that Altschaefl’s CPA 

license expired in approximately December 2009. (R83, ¶ 37; R84, ¶¶ 61-62.) Mr. 

Verfuerth believed that Orion’s misrepresentations violated SEC rules requiring 

Altschaefl, Orion’s Audit Committee Chairperson, to be a financial expert,14 and 

constituted fraud against its shareholders. (R83, ¶ 38; R84, ¶ 62.) 

On August 7, 2012, the SEC issued a subpoena to Orion covering a variety of 

areas, including the inventory of Orion’s Intelite system, Orion’s solar panel 

inventory, and Orion’s revenue recognition practices. (R83, ¶ 30; R85-9.) Three days 

                                                 
13 In May of 2010, then-Governor James Doyle signed the Wisconsin Energy Employment Act 

(“WEEA”), which amended Wisconsin’s Renewable Portfolio Standard to include technologies 

such as Orion’s Apollo solar light pipes. (R84, ¶ 15.) Orion invested considerable funds and 

Mr. Verfuerth personally worked with Governor Doyle to ensure the passage of the law and 

the inclusion or Orion’s technology. (R83, ¶ 13.) 
14 Kardish investigated the status of Altschaefl’s CPA license at Mr. Verfuerth’s request. 

(R102, 166:23-167:13.) Kardish’s understanding of SEC rules was that “the financial expert 

who was required by the SEC to be the chair of the audit committee had to be a CPA.” (Id. at 

168:21-24.) 
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later, on August 10, 2012, Mr. Verfuerth emailed Kardish and Potts, stating, in part, 

“I want to use this investigation as an entrée into the SEC in hopes of getting some 

traction with the real violations that we feel occurred going back to 1st qtr earnings 

call in 08.” (R85-9.) In connection therewith, Mr. Verfuerth instructed Kardish to 

arrange a meeting with Scott Tandy, SEC Senior Attorney, which was scheduled for 

September 20, 2012. (R84, ¶ 47; R85-35.) 

On August 15, 2012, Mr. Verfuerth emailed Barth regarding Foley & Lardner’s 

“excessive” legal fees totaling $7.8 million, as well as its generally inadequate work 

product. (R96, ¶ 34.) Subsequently, on August 24, 2012, Foley & Lardner publicly 

filed an incorrect and unauthorized Form 8-K on behalf of Orion with the SEC 

(regarding the SEC’s August 7, 2012 subpoena), resulting in a drop in Orion’s stock 

price. (R83, ¶ 35; R96, ¶ 35.)  

On August 29, 2012, Kackley had an in person meeting with Mr. Verfuerth. 

(R83, ¶ 65.) During the meeting, Mr. Verfuerth informed Kackley of what he (Mr. 

Verfuerth) believed to be SEC rule violations and violations of Orion’s Code of 

Conduct. (R83, ¶ 65; R84, ¶ 74; R86-18, pp. 2-9.) Mr. Verfuerth explained to Kackley 

that Orion’s intellectual property issues relating to its Intelite system and their 

potential negative financial impacts on Orion were material risks to Orion, because 

they could result in Orion’s re-sellers and end-users becoming unsuspecting 

defendants in patent infringement litigation, adversely affecting Orion’s 

shareholders and possibly resulting in a shareholder lawsuit. (R83, ¶ 65; R84, ¶ 75; 

R86-18, pp. 4-5.) Mr. Verfuerth additionally told Kackley about his investigation into 
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Foley & Lardner’s billing and work product and its negative impact on Orion’s 

financial performance and shareholder value, telling Kackley that he (Mr. Verfuerth) 

was going to ask Barth to resign and to seek Board approval to pursue malpractice 

claims against Foley & Lardner and disgorgement of several millions in legal fees. 

(R83, ¶ 65; R84, ¶ 77; R86-18, pp. 4-5.) Mr. Verfuerth also stated to Kackley his (Mr. 

Verfuerth’s) belief that Williamson and Altschaefl should not be allowed to seek re-

election to Orion’s Board, and his (Mr. Verfuerth’s) beliefs regarding potential stock 

manipulation, Scribante’s Employment Agreement, and Orion’s contracts with 

Solyndra.15 (R83, ¶ 42; R84, ¶ 78.) During this in person meeting, Mr. Verfuerth 

specifically told Kackley that he (Mr. Verfuerth) believed Orion had SEC disclosure 

obligations with respect to each of these issues and that failure to do so would cause 

irreparable harm to Orion’s finances and reputation, and could be a fraudulent 

misrepresentation to shareholders. (R83, ¶ 42; R84, ¶ 74.) In light of these disclosure 

obligations, Mr. Verfuerth told Kackley that he would not sign or certify Orion’s Form 

10-Q for the period ending September 30, 2012.16 (R83, ¶ 42.) Finally, Mr. Verfuerth 

                                                 
15 Mr. Verfuerth believed a disclosure obligation existed regarding Solyndra based on advice 

from Kardish, (R84, ¶ 73), and that failure to do so would constitute fraud on Orion’s auditors, 

banks, and shareholders. (Id.) Mr. Verfuerth discovered that performance insurance he 

believed to be in effect had lapsed without notice to Orion, potentially exposing Orion to 

significant monetary liability to customers who purchased Solyndra products through Orion. 

(R84, ¶¶ 66-69.) In addition to personally disclosing this disclosure obligation, Mr. Verfuerth 

instructed Kardish to advise the Board of the risks associated with Orion’s purchase 

agreement with Solyndra, which he did on or about September 19, 2012. (Id. at ¶ 66.)  
16 Mr. Verfuerth reviewed and approved prior SEC filings in 2012 because he had not yet 

received and processed all of the information forming his belief that disclosure obligations 

existed. (R83, ¶ 80.) 

Case: 16-3502      Document: 21            Filed: 05/02/2017      Pages: 117



13 

 

told Kackley that he (Mr. Verfuerth) intended to meet with Tandy on September 20, 

2012 to discuss these issues and violations. (R83, ¶ 42; R84, ¶ 81.)  

The following day, on August 30, 2012, Mr. Verfuerth disclosed each of these 

same concerns and beliefs to Orion’s Board during a conference call, specifically also 

stating his intention to meet with Tandy on September 20, 2012 to discuss these 

issues and violations. (R83, ¶ 43; R84, ¶ 82.) As specifically recounted by Kackley, 

Mr. Verfuerth, for approximately one hour on this conference call, “talk[ed] about 

what he believed were violations of full-disclosure rules with respect to the SEC 

filings.” (R101, 17:15-18:7, 18:25-19:11, 21:25-22:23.) Following this conference call, 

Kackley decided Orion’s Board needed to remove Mr. Verfuerth as CEO. (R83, ¶ 44; 

R101, 17:11-18:10.)  

In approximately early September 2012, what Mr. Verfuerth long suspected to 

be stock manipulation again came to his attention while conducting deposition 

preparation in connection with defamation litigation commenced against Orion by 

James Prange, a former Orion employee.17 (R83, ¶ 11.) Specifically, Mr. Verfuerth 

found an email summarizing a conversation Mark Lecher, an Orion shareholder, had 

with Prange in December 2009, wherein Prange claimed he could manipulate Orion’s 

stock. (R83, ¶ 11; R85-1.) Additionally, documents uncovered by Mr. Verfuerth during 

his deposition preparation demonstrated that Barth had drafted correspondence for 

                                                 
17 In approximately February 2008, Barth told Mr. Verfuerth that an unexpected drop in 

Orion’s stock price was a result of illegal stock manipulation, with Prange as a suspect. (R83, 

¶ 10.) Barth told Mr. Verfuerth the conduct was a violation of securities laws. (Id.) Mr. 

Verfuerth instructed Barth to investigate the matter, to include reporting securities 

violations to the SEC. (R83, ¶ 10.) Barth later told Mr. Verfuerth there was not enough 

evidence to prosecute any malfeasance. (R84, ¶ 13.)  
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Williamson that served as the basis for Prange’s defamation lawsuit against Orion in 

the first place, and that there was an attempt to conceal this information. (R83, ¶ 12.)  

On September 11, 2012, Barth resigned from his position as Secretary of 

Orion’s Board via email to Kackley and Mr. Verfuerth. (R96, ¶ 39.) Six days later, on 

September 17, 2012, Barth sent an email to Kackley, Williamson, and Altschaefl 

outlining how to remove Mr. Verfuerth as CEO and how to convince others on the 

Board to agree to their plan. (R86-7.) 

On September 21, 2012, Orion’s Board held a special executive session meeting 

to discuss removing Mr. Verfuerth as CEO. (R74, ¶ 46.) The Board did not provide 

notice of this meeting to Mr. Verfuerth or Potts. (Id.)  

On September 23, 2012, Barth and members of Orion’s Board exchanged 

detailed drafts of the “game plan” to remove Mr. Verfuerth as Orion’s CEO. (R86-8.) 

The “game plan” included statements such as: “One of the Board’s most important 

duties is monitoring/hiring/firing the CEO,” (id. at p. 2), that one of the reasons for 

Mr. Verfuerth’s removal is “SEC investigation – distraction/cost,” (id. at p. 3), and 

that his removal would have an “impact” on the “SEC investigation.” (Id. at p. 7.) The 

“game plan” also included statements and notions that if Mr. Verfuerth “does not 

accept his new role, he has the option of resigning as CEO for ‘good reason’ under his 

current employment agreement,” at which point he would “be entitled to a lump sum 

severance payment equal to approximately a total of $1,377,500,” (id. at p. 3), and 

that “Neal may continue as a director until his term expires in 2013. (We cannot 

forcibly remove Neal as a director without a shareholder vote ‘for cause’.)” (Id.) The 
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“game plan” included the Board intentionally keeping Mr. Verfuerth and Potts in the 

dark regarding its intentions. (See id. at pp. 5-6 (regarding “talking points” if 

“Neal/Mike P inquires about Board meeting”).) 

On September 24, 2012, Kardish emailed Orion’s Board stating, in part, that 

the SEC is interested in Orion’s “solar panel systems” relating to Solyndra, and its 

“wireless control inventory” relating to the Intelite system, (R84, ¶ 71; R85-17), 

matters that Mr. Verfuerth previously identified to Orion’s Board as necessitating 

disclosure to Orion’s shareholders. (R84, ¶ 70.)  

On September 25, 2012, Kackley emailed notice of a “special in-person meeting 

of the Board on Thursday September 27, 2012” to Mr. Verfuerth. (R84, ¶ 85.) When 

Mr. Verfuerth asked Kackley if he should prepare anything for the meeting, Kackley 

responded, “I just want to have a discussion among us directors re operating results 

and our prospects and plans as to what to tell the shareholders and analysts at 

upcoming meetings.” (R85-18; R96, ¶ 46.) 

At the “special meeting” on September 27, 2012, Orion’s Board removed Mr. 

Verfuerth as CEO and directed him to take a six-month, off-site “sabbatical” and 

leave of absence.18 (R81, ¶¶ 47-48; R96, ¶ 46.) At the meeting, Orion’s Board gave Mr. 

Verfuerth a prepared letter informing him that Scribante had been appointed CEO 

and that Mr. Verfuerth was to assume the position of Chairman Emeritus/Founder 

(the “Letter”). (R88, ¶ 8.) The Letter stated that during his six-month sabbatical, Mr. 

Verfuerth must not: 

(i) be present at Orion’s facilities;  

                                                 
18 Subsequently, Mr. Verfuerth remained an employee of and Board Director at Orion. 
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(ii) contact or communicate with any of Orion’s employees, 

customers, vendors, analysts or shareholders with respect 

to Orion’s business, employees, officers or directors; 

(iii) try to direct or influence any aspects of Orion’s 

business; or  

(iv) otherwise disparage Orion or any of its employees, 

officers, or directors. 

 

(R85-19; R88, ¶ 8.) The Letter further stated, in part, “After your successful 

completion of your off-site sabbatical and leave of absence, the Board will consider 

allowing you to return to an emeritus advisor role involved in product innovation and 

development or some other mutually acceptable…role.” (R85-19; R88, ¶ 8.)  

Prior to September 27, 2012, Orion neither gave Mr. Verfuerth notice that it 

was contemplating removing him as CEO,19 nor ever disciplined or provided him with 

a negative or critical performance evaluation. (R84, ¶¶ 89-90.) 

On September 27, 2012 and after Mr. Verfuerth’s removal as CEO, Orion 

issued an “Internal Company Announcement” (the “Announcement”) informing 

employees that it appointed Scribante as CEO and that Mr. Verfuerth’s new title was 

“Chairman Emeritus/Founder.” (R72-3; R88, ¶ 9.) The Announcement further stated, 

in part, that “after some well-deserved time off, Neal will have the opportunity to 

focus on his passion – product innovation and development,” and that “during Neal’s 

time off, you are not to communicate with Neal or otherwise share any Company 

information with him, and he is not to have access to our facilities or information 

systems.” (Id.)  

                                                 
19 The Board similarly never notified Kardish of its intentions. (R102, 34:23-35:14.) 
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Orion also issued a “Confidentiality Directive to Key Employees” (the 

“Directive”). (R88, ¶ 10.) In addition to advising these “Key Employees” that the 

Board replaced Mr. Verfuerth with Scribante, the Directive stated, in part:  

The Board of Directors is specifically directing all 

employees not to contact or communicate in any way with 

Neal about any aspects of our business, any Company-

related matter or otherwise any information about the 

Company. Additionally, a specific term and condition of 

your continued employment is to maintain a strict 

confidentiality of the business and affairs of our Company. 

You also signed a non-disclosure agreement to this effect 

and our employment policies make this obligation very 

specific. … Should it ever come to our attention that you 

have communicated with Neal about our business or any 

Company-related matter, or disclosed any information 

about our Company to Neal, then we will have a basis for 

terminating your employment for cause. 

 

(R72-4; R88, ¶ 10.) 

On September 28, 2012, Orion filed a Form 8-K announcing Mr. Verfuerth’s 

removal. (Orion Energy Systems, Inc., Current Report (Form 8-K) (Sept. 28, 2012), 

Appendix C.) In a press release contained in the filing, Orion stated, in part:  

In the tradition of other renown entrepreneurial 

company founders, this change of leadership reflects 

Neal’s natural transition away from being involved 

in the ongoing demands of running Orion’s day-to-

day operations into a more advisory role focusing on 

product innovation and development … Our Board 

felt it was time for Neal, after some well-deserved 

time off, to have the opportunity to direct his full 

time and attention to his first love and passion – 

innovative product development.  

 

(Id.)  
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On October 16, 2012, Barth forwarded an email chain between him and Susan 

Marland20 to Kackley, Williamson, and Scribante stating, “Guys--this is very serious 

stuff.” (R86-24.) In the email chain, Barth stated, in part, “we just got notice that 

Neal may try to bring a derivative action against us….. SO—we may want to 

reconsider what we post to DD [Director’s Desk] for this Board meeting. Lot’s [sic] of 

moving pieces here.” (Id.) In response, Marland stated, “Linda Balisle has a 

judgement against him, as far as I know he has not paid her any of the funds the 

company reimbursed him in August for the divorce. In case it’s any leverage!”21 (Id.)  

                                                 
20 Marland was Mr. Verfuerth’s Assistant prior to his removal as Orion’s CEO. Afterward 

and at the time of this email exchange, Marland was Kackley’s Assistant. 
21 Linda Balisle was Mr. Verfuerth’s attorney in connection with his ongoing divorce 

proceedings. On January 30, 2012, the Board’s Compensation Committee executed a Consent 

Action authorizing and directing Orion “to reimburse the company’s Chief Executive Officer 

for all of his current and future attorneys’ fees and disbursements and all other out-of-pocket 

costs and expenses incurred by him in connection with his divorce proceedings.” (R96, ¶ 4; 

R62-1.) Pursuant to the Consent Action, Orion was to pay Mr. Verfuerth a “grossed-up” cash 

bonus to cover all of his legal fees, disbursements, and out-of-pocket costs associated with 

these divorce proceedings. (R84, ¶ 8.) 

In approximately late July 2012, Jensen, Orion’s Chief Financial Officer, informed 

Mr. Verfuerth of the Consent Action. (R96, ¶ 8.) Per his request, Jensen was provided all of 

Mr. Verfuerth’s invoices (both paid and unpaid, and designated as such) relating to his 

divorce proceedings dating back to the year 2010. (Id.)   
On August 3, 2012, Jensen sent Mr. Verfuerth a memorandum confirming “the 

calculation and reimbursement of your legal expenses as approved by Orion’s Compensation 

Committee in their Consent Action dated January 30, 2012,” (R62-2), and stating, in part, “I 

have audited the expenses and agree with the total cost submitted of $170,418.22. As 

documented and approved, the Company will cover all out-of-pocket costs, including taxes, 

and will gross-up the amount at the marginal ordinary income levels.” (Id.). Orion 

subsequently paid Mr. Verfuerth “grossed-up” compensation for his legal expenses in the 

amount of $305,409.00, which was reflected on his W-2 for 2012. (R81, ¶ 34; R96, ¶ 9.)  

In conducting his calculations, Jensen did not differentiate between paid and unpaid 

invoices; therefore, the grossed-up amount included monies for invoices that Mr. Verfuerth 

had and had not paid. (R86-15, 45:5-25.) Jensen included both paid and unpaid invoices 

because the Consent Action did not direct him to “pay only for legal fees and expenses that 

had first been paid by Neal to his attorneys” and contemplated future, unpaid bills. (Id. at 

46:1-47:10.) 

Subsequently, Mr. Verfuerth became involved in a fee dispute with Balisle involving 

legal fees in the amount of $62,460.00. (R85-21; R96, ¶ 51.)  
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 On October 17, 2012, Jensen forwarded an email chain to Barth regarding Mr. 

Verfuerth’s fee dispute with Balisle. (R85-21.) Jensen’s email stated, in part: “Steve 

– Note that she is claiming a $62,460 balance that Neal apparently offered $25,000 

towards. The balance due agrees with all invoices/statements that were presented to 

me….” (Id.)  

 Also on October 17, 2012, and while Mr. Verfuerth was remotely accessing the 

Board’s Director’s Desk application in preparation for the upcoming Board and 

annual meetings, documents and files on Mr. Verfuerth’s computer were either 

deleted or corrupted. (R84, ¶ 99.) In response, Mr. Verfuerth immediately contacted 

Orion’s “help desk,” and was informed that Orion had suspended his access to its 

Director’s Desk application. (R84, ¶ 100.)  

 On October 19, 2012, Mr. Verfuerth emailed Kackley notice of the termination 

of his employment for “good reason.” (R85-20.) Pursuant to Mr. Verfuerth’s “good 

reason” termination, he was entitled to a lump sum severance payment of 

approximately $1,377,500.00. (R83, ¶ 50, R86-8, p. 3.)  

 On October 22, 2012, Kackley, on behalf of Orion’s Board, sent Mr. Verfuerth 

a letter advising Mr. Verfuerth that he (Kackley) had received Mr. Verfuerth’s 

October 19, 2012 email and that he was aware of Mr. Verfuerth’s fee dispute with 

Balisle. (R86-9.) In this letter, Kackley demanded repayment from Mr. Verfuerth of 

any unused funds provided per Orion’s Consent Action, and notified Mr. Verfuerth 

that the conditions set forth in the Directive remained in place pending completion of 
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the termination process.22 (Id.) Prior to sending this letter, Barth, Kackley, 

Williamson, Scribante, Marland, and Conners discussed drafts of the letter via email. 

(R86-25.) In their email exchange on October 22, 2012, Williamson asked, “Do you 

want to be explicit that violating the directive could result in a ‘for cause’ 

termination?” to which Barth responded, in part, “I don’t think so--I rather preserve 

my arguments for later on both that issue and the legal fees (and anything else he 

does). That’s why I totally avoided any mention of Good Reason, or Cause, in this 

letter.” (Id.)  

On October 23, 2012, Mr. Verfuerth had an in person meeting with Kackley. 

(R84, ¶ 108.) During the meeting, Mr. Verfuerth told Kackley that all of the funds 

associated with his divorce proceedings were accounted for and that he was 

attempting to resolve his dispute with Balisle. (Id.) Mr. Verfuerth told Kackley that 

he had other eligible expenses he had not submitted, but that, given the 

circumstances, he would offset the amount of the disputed fees with his unused, 

accrued paid time off, or surrender options or shares of Orion stock. (Id.) Mr. 

Verfuerth further offered to offset the amount by having $100,000.00 taken out of his 

severance payment. (Id.) Mr. Verfuerth and Kackley agreed to this figure, subject to 

Mr. Verfuerth’s ability to recover any overpayment when he submitted qualified 

expenses. (Id.) Also during the meeting, Mr. Verfuerth provided Kackley with a 

signed “Confidential Separation and Release Agreement” as drafted by Kardish and 

                                                 
22 Prior to this letter, no one at Orion raised any issues or concerns with Mr. Verfuerth about 

his legal fees or the “grossed-up” compensation provided to him per the Consent Action. (R83, 

¶ 53.)  
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based on Orion’s standard severance agreement with previous executives. (R81, ¶ 55; 

R84, ¶¶ 110, 112.)  

On October 24, 2012, Orion held its annual meeting. (R84, ¶ 97.) Mr. Verfuerth 

was prohibited from attending. (Id.) That same day, Orion delivered a revised version 

of the severance agreement Mr. Verfuerth provided to Kackley the previous day. (R81, 

¶ 63.) Among other things, the revised agreement: (1) required that Mr. Verfuerth 

immediately resign as a Board Director; (2) contained a prohibition on Mr. 

Verfuerth’s ability to exercise his rights as a shareholder for two years, as well as a 

restriction on his ability to purchase shares; (3) required that Mr. Verfuerth vote all 

of his shares in favor of any Board recommendations; and (4) specifically required 

that Mr. Verfuerth release any claims regarding “any fiduciary duty or disclosure 

claim” he may have against Orion. (R62-4; R84, ¶ 115.) The revised agreement was 

additionally contingent upon Becky Schroeder, Mr. Verfuerth’s then-fiancé and an 

employee of Orion, and Kardish accepting severance agreements. (Id.)  

On November 2, 2012, and after Mr. Verfuerth expressed opposition to Orion’s 

revised severance agreement,23 Orion determined (as borne out in emails between 

Barth, Kackley, Williamson, Scribante, Marland, and Conners) that its response 

should be the following: 

[O]ur response should be a letter stating that he is fired for 

(noncurable) ‘cause’ due to his conversion of his legal 

reimbursement. (There are some procedural steps we then 

                                                 
23 On November 2, 2012, Mr. Verfuerth communicated with Williamson via text messages 

that he would accept Orion’s standard severance and release agreement. (R84, ¶ 117; R85-

22.) Mr. Verfuerth further indicated that once the severance was completed, they could 

discuss how best to utilize his skills and knowledge, possibly through a consulting 

arrangement. (Id.)  
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have to follow under his employment agreement.) We think 

that this approach will either get us back to the deal that 

was agreed upon at the Elk’s Club, or we fight, during 

which time neither Neal nor Becky has any cash flow. 

 

(R86-26.)  

 Later on November 2, 2012, Mr. Verfuerth emailed Kackley and Barth 

communicating a number of issues concerning Scribante creating a “likely potential 

for an adverse effect on our Shareholders[’] investments in OESX24.” (R83, ¶ 58.) On 

November 8, 2012, Mr. Verfuerth forwarded this email to Potts, Rich, and Schueller. 

(R85-24.)  

On November 6, 2012, Kackley circulated notice of a special meeting of Orion’s 

Board on November 8, 2012 to all directors, including Mr. Verfuerth, to consider the 

termination of Mr. Verfuerth’s employment for incurable cause.25 (R81, ¶¶ 76, 78.)  

On the morning of November 8, 2012, Mr. Verfuerth sent an email titled 

“Whistleblower filing” to Stuart Ralsky, Orion’s Senior Vice President of Human 

Resources, Schueller, Rich, Jacobson, and Potts, “pursuant to the Orion Energy 

Systems Inc Whistle Blower Policy, as well as the Sarbanes Oxley Act of 2002,” (R85-

25), summarizing a number of complaints to Orion, “many of them being already 

brought to the attention of Jim Kackley as Chairman of the Board.” (R81, ¶ 79; R83, 

¶ 59; 85-25.) Mr. Verfuerth’s email stated, in part: 

I have considerable evidence that will document my rapid 

demise within the company as retaliation against me for 

pursuing/exposing actions and ongoing activities that have 

to date negatively impacted the price per share of our stock. 

                                                 
24 OESX is Orion’s stock symbol. 
25 At no time prior to November 6, 2012, did anyone at Orion communicate to Mr. Verfuerth 

that his employment might be terminated for cause. (R84, ¶ 123.) 
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The issues include but are not limited to … Corporate 

Waste, Violations of the Orion Code of Conduct, Breach(s) 

of Fiduciary Duty, Breach(s) of Attorney Client Privilege. 

 

(R85-25.) On November 8, 2012, Mr. Verfuerth additionally filed his whistleblower 

complaint with the SEC.26 (R83, ¶ 60; R84, ¶ 128.)  

 Later on November 8, 2012, and during the Board’s special meeting, the non-

employee Directors voted to terminate Mr. Verfuerth’s employment for incurable 

cause.27 (R81, ¶ 86.) At the meeting, Mr. Verfuerth explained that his fee dispute 

negotiations were ongoing and that once they were completed, he was willing to repay 

any amounts not paid to Balisle, again expressing his willingness to allow for the 

withholding of monies from any severance payment. (R96, ¶ 61.) Subsequently, the 

Board reconvened and, in part, determined that it would engage K&L Gates LLP to 

conduct an “independent investigation of Mr. Verfuerth’s claims [as set forth in his 

whistleblower email]…in order to properly assess the validity of such allegations.” 

(R85-23.) 

On November 9, 2012, Orion sent Mr. Verfuerth a letter notifying him of his 

termination for “Cause.” (R81, ¶ 87.) The letter stated his termination was the result 

of “dishonesty, misappropriation and conversion of Company funds in connection with 

                                                 
26 In the year 2013 and months after his termination, Mr. Verfuerth executed seller 

representation letters at Orion’s insistence and to facilitate the transfer of his shares of Orion 

stock. (R84, ¶ 102.) The letters contained language indicating Mr. Verfuerth was unaware of 

material information that had not been publicly disclosed. (See R81, ¶¶ 101-103.) In light of 

Mr. Verfuerth’s prior internal whistleblower and SEC filings, Mr. Verfuerth executed the 

letters under the belief that he had already and sufficiently disclosed everything he knew. 

(R84, ¶ 142.) 
27 Subsequently, Mr. Verfuerth remained a non-employee Board Director at Orion. 
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your retention of the Company’s ‘reimbursement’…of attorney fees” and “serial 

violations of the terms and conditions” of the Directive.28 (R60-5.)  

On November 12, 2012, Kackley emailed Mr. Verfuerth establishing 

“parameters and protocol for your communications with our Board and management.” 

(R85-29.) Kackley’s email instructed that in the event Mr. Verfuerth required 

information necessary to comply with his “fiduciary duties as an ongoing director of 

Orion,” he must “submit a written request advising [the Board] of the specific 

information you desire, and the specific reason that you believe you need such 

information in your capacity as an ongoing director.” (Id.) In the event the Board 

deemed such information unnecessary, it “will not comply with such a request.” (Id.) 

Kackley’s email further instructed that Mr. Verfuerth was to “direct all of [his] 

written information requests, questions or correspondence solely to me so that [the 

Board] can properly evaluate [his] request and respond.” (Id.)  

On November 13, 2012, Mr. Verfuerth emailed Kackley stating his belief that 

the Board was retaliating against him in response to his complaints and in further 

violation of Orion’s Code of Conduct. (R84, ¶ 133.)  

On November 27, 2012, Mr. Verfuerth resigned his position as a Board Director 

via email to Kackley, Schueller, Rich, and Jacobson. (R81, ¶ 89.) Mr. Verfuerth’s 

resignation email stated, in part, “I cannot by virtue of my presence, condone the 

                                                 
28 Notably, Kardish, Orion’s General Counsel, did not believe Mr. Verfuerth engaged in any 

manner of “dishonesty, misappropriation [or] conversation of Company funds,” based on his 

understanding of the Consent Action and Mr. Verfuerth’s “good-faith dispute with Ms. 

Balisle.” (R102, 210:4-13.) He further was not aware of any violations of the terms and 

conditions of the Directive. (Id. at 210:17-211:11.)  
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behavior and certain actions taken by the board, that I believe to be at a minimum a 

violation of our ‘Code of Conduct’ and adversely affecting shareholders.” (Orion 

Energy Systems, Inc., Current Report (Form 8-K) (Nov. 30, 2012), Appendix D.)  

On November 29, 2012, Mr. Verfuerth emailed Kackley, Schueller, Ralsky, and 

Conners, stating: “Jim, Just so we are clear, the reasons I am resigning include but 

are not limited to many, if not all of the issues I discovered and reported to you, and 

as were filed in my Whistleblower complaint as reported to Tom Schueller and Stuart 

Ralsky.” (Id.)  

Mr. Verfuerth’s complaints regarding what he believed to be SEC rule 

violations and violations of Orion’s Code of Conduct were based on information 

gathered via investigations Kardish conducted at Mr. Verfuerth’s request. (R102, 

84:1-18, 220:24-221:2.) Kardish’s investigations concerned, but were not limited to, 

“the conduct of certain board members and outside counsel for material violations, 

including breach of fiduciary duty, ongoing violations of the company code of conduct, 

corporate waste, conflicts of interest, violations of disclosure rules,” (R102, 84:1-19), 

and “suspected stock manipulation and insider trading and ongoing concealment of 

securities violations dating back to approximately 2007-2008.” (Id. at 88:17-89:11.) 

Mr. Verfuerth requested these investigations to “protect shareholder value.” (Id. at 

180:4-181:6.) While these investigations were ongoing, Mr. Verfuerth and Kardish 

had multiple discussions “regarding the rules and regulations that were violated” by 

Orion. (Id. at 171:15-23.)  
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On October 2, 2012, Kardish authored a letter to Scribante stating, in part: “As 

you may be aware, I have voiced some concerns to both members of the board and 

senior management regarding some inappropriate activities at the board level that 

would negatively impact shareholder value.” (Id. at 211:13-214:20.) Kardish believed 

that information that may negatively impact shareholder value should be of concern 

to Orion’s Board, brought to the Board’s attention by Mr. Verfuerth, and disclosed to 

shareholders. (Id. at 214:21-215:10.) Specifically, Kardish believed that some of the 

concerns he investigated at Mr. Verfuerth’s behest should have been disclosed to 

shareholders. (Id. at 215:12-15.) Kardish further believed that he was engaging in 

protected activity under Orion’s Whistleblower policy and that the policy was violated 

when he was fired because he “tried to bring matters impacting the company in a 

negative light to members of the board of directors and was met with some resistance, 

including termination of employment.” (Id. at 219:17-220:12.) Mr. Verfuerth reported 

“each and every item” Kardish was “concerned about” to Orion’s Board, primarily 

Kackley and Williamson. (Id. at 220:24-221:2, 254:19-255:23.) 

On March 27, 2014, Mr. Verfuerth filed his Complaint in the United States 

District Court, Eastern District of Wisconsin. (R1.) On November 4, 2014, the district 

court dismissed Mr. Verfuerth’s retaliation claim pursuant to the Dodd-Frank Wall 

Street Reform and Consumer Protection Act pursuant to FED. R. CIV. P. 12(b)(6). 

(R35.) On August 25, 2016, the district court granted summary judgment in favor of 

Orion and entered judgment dismissing Mr. Verfuerth’s remaining claims, including 
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his retaliation claim under the Sarbanes-Oxley Act of 2002. (R116.) On September 

22, 2016, Mr. Verfuerth timely filed his notice of appeal with the district court. (R121.) 
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SUMMARY OF ARGUMENT 

This Court should reverse the district court’s grant of summary judgment in 

favor of Orion and its dismissal of Mr. Verfuerth’s claim under the Dodd-Frank Wall 

Street Reform and Consumer Protection Act (“Dodd-Frank”) and remand this case to 

the district court for trial. In granting summary judgment, the district court erred in 

concluding Mr. Verfuerth’s complaints to Orion’s Board did not constitute protected 

activity under the Sarbanes-Oxley Act of 2002 (“SOX”) and in dismissing Mr. 

Verfuerth’s Dodd-Frank claim, the district court improperly concluded that Dodd-

Frank does not apply to internal complaints. 

With respect to Mr. Verfuerth’s SOX claim as dismissed at summary judgment, 

the district court ignored the statutory text of SOX and inappropriately created its 

own definition of “whistleblower” that excluded Mr. Verfuerth by virtue of him being 

a CEO complaining to a Board of Directors. It also improperly determined that Mr. 

Verfuerth did not engage in protected activity by ignoring facts and evidence in the 

record establishing the objective reasonableness of Mr. Verfuerth’s subjective belief 

that the conduct he complained of implicated 18 U.S.C. § 1514A(a)(1).   

Further, in granting summary judgment in favor of Orion with respect to Mr. 

Verfuerth’s SOX claim, the district court inappropriately weighed evidence in the 

record and rendered credibility determinations against Mr. Verfuerth when 

determining that he did not subjectively believe he was complaining of matters 

implicating 18 U.S.C. § 1514A(a)(1).  
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The district court’s determinations in these regards cause its summary 

judgment decision to conflict with this Court’s analysis of SOX whistleblower claims 

as set forth in Harp v. Charter Commc’ns, Inc., 558 F.3d 722 (7th Cir. 2009), relevant 

case law from across the country,29 and Supreme Court precedent regarding a court’s 

role at summary judgment. See, e.g., Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 

255 (1986) (“Credibility determinations, the weighing of evidence, and the drawing of 

legitimate inferences from the facts are jury functions, not those of a judge.”). 

Further, genuine disputes of material fact exist as to whether Mr. Verfuerth’s 

complaints were subjectively and objectively reasonable such that he engaged in 

statutorily-protected activity and whether those complaints were a contributing 

factor to Orion’s adverse actions against Mr. Verfuerth, such that they constituted 

unlawful retaliation. Taken in a light most favorable to Mr. Verfuerth, a jury could 

conclude Orion unlawfully retaliated against Mr. Verfuerth in violation of SOX 

because Mr. Verfuerth engaged in protected activity under SOX and his protected 

activity was a contributing factor to Orion’s adverse actions against him.  

With respect to Mr. Verfuerth’s Dodd-Frank claim as dismissed by the district 

court in response to a FED. R. CIV. P. 12(b)(6) motion, the district court erred by 

determining that Dodd-Frank does not protect internal complaints, but rather 

requires filing a complaint with the SEC. In so doing, the district court ignored the 

plain language of Dodd-Frank’s anti-retaliation provision, the SEC’s final rule 

                                                 
29 See, e.g., Villanueva v. U.S. Dep’t of Labor, 743 F.3d 103 (5th Cir. 2014); Guyden v. Aetna, 
Inc., 544 F.3d 376 (2d Cir. 2008); Perez v. Progenicx Pharm. Inc., 965 F. Supp. 2d 353 

(S.D.N.Y. 2013) 
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regarding the same, and a significant amount of case law from around the country. 

As a matter of first impression, Mr. Verfuerth urges the Court to reject the district 

court’s decision and join the SEC and the majority view of courts around the country 

in determining that internal complaints trigger Dodd-Frank’s anti-retaliation 

protections. 

For all of these reasons, this Court should reverse the district court’s summary 

judgment and dismissal orders and remand this case for trial. 

STANDARD OF REVIEW 

Summary judgment is appropriate only if “the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law.”  FED. R. CIV. P. 56(a) (emphasis added). A “genuine dispute” exists 

when a jury could find or return a verdict in favor of the non-moving party, and a 

“material fact” is one that could actually affect the outcome of the case. Anderson, 

477 U.S. at 248. 

In evaluating whether summary judgment is appropriate, a court must 

construe all facts and reasonable inferences in favor of the non-moving party, Mr. 

Verfuerth. Id. at 255; Tolan v. Cotton, 134 S. Ct. 1861 (2014); Fredricksen v. United 

Parcel Service, Co., 581 F.3d 516, 520 (7th Cir.2009); Agryropoulos v. City of Alton, 

539 F.3d 724, 732 (7th Cir. 2008). Courts may not resolve genuine disputes of fact in 

favor of the party seeking summary judgment. Tolan, 134 S. Ct. at 1866; Brosseau v. 

Haugen, 543 U.S. 194, 195, n. 2 (2004) (per curiam).  

Case: 16-3502      Document: 21            Filed: 05/02/2017      Pages: 117



31 

 

“Credibility determinations, the weighing of evidence, and the drawing of 

legitimate inferences from the facts are jury functions, not those of a judge.” 

Anderson, 477 U.S. at 255. “The evidence of the non-movant is to be believed, and all 

justiciable inferences are to be drawn in his favor.” Id. When a court fails to credit a 

non-movant’s evidence that contradicts some of its key factual conclusions, the court 

improperly “weigh[ed] the evidence” and resolved the disputed issues in favor of the 

moving party. Tolan, 134 S. Ct. at 1866; Anderson, 477 U.S. at 249. In accordance 

with this tenant at the summary judgment stage, Mr. Verfuerth need not prove that 

he would be successful at trial; rather, he must establish only that a jury could return 

a verdict in his favor.  

ARGUMENT 

This Court should reverse the district court’s grant of summary judgment in 

favor of Orion and its dismissal of Mr. Verfuerth’s Dodd-Frank claim and remand this 

case to the district court with instructions for trial because a jury could conclude Mr. 

Verfuerth engaged in protected activity under SOX and Dodd-Frank and that his 

protected activity was a contributing factor to Orion’s adverse actions against him.  

I. THIS COURT SHOULD REVERSE THE DISTRICT COURT’S SUMMARY 

JUDGMENT ORDER BECAUSE A JURY COULD CONCLUDE ORION 

UNLAWFULLY RETALIATED AGAINST MR. VERFUERTH IN 

VIOLATION OF THE SARBANES-OXLEY ACT OF 2002  

Section 806 of SOX, codified as 18 U.S.C. § 1514A(a), prohibits publicly-traded 

companies from retaliating against employees for providing, causing to be provided, 

or assisting in investigating information:  

[R]egarding any conduct which the employee reasonably 

believes constitutes a violation of section 1341, 1343, 1344, 
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or 1348, or any rule or regulation of the Securities 

Exchange Commission, or any provision of Federal law 

relating to fraud against shareholders, when the 

information or assistance is provided to…a person with 

supervisory authority over the employee.  

 

18 U.S.C. § 1514A(a)(1).  

“At the summary judgment stage, a plaintiff need only demonstrate that a 

rational factfinder could determine that Plaintiff has made his prima facie case.” 

Perez v. Progenicx Pharm. Inc., 965 F. Supp. 2d 353, 363 (S.D.N.Y. 2013).  

To establish his prima facie case of retaliation, Mr. Verfuerth must 

demonstrate: (1) he engaged in protected activity; (2) Orion had knowledge of his 

protected activity; (3) he suffered an adverse employment action(s); and (4) his 

protected activity was a contributing factor to the adverse employment action(s). 

Harp, 558 F.3d at 723 (citations omitted). “Courts have construed whistleblower 

protection broadly.” Barker v. UBS AG, 888 F. Supp. 2d 291, 296 (D. Conn. 2012); see 

also Mahony v. KeySpan Corp., 2007 WL 805813, at *5 (E.D.N.Y. Mar. 12, 2007) 

(“Given that SOX is a statute designed to promote corporate ethics by protecting 

whistleblowers from retaliation, it is reasonable to construe the statute broadly.”)  

Significantly, “a whistleblower need not show that the corporate defendant 

committed fraud to prevail in [his] retaliation claim under § 1514A.” Guyden v. Aetna, 

Inc., 544 F.3d 376, 384 (2d Cir. 2008). “The statute only requires the employee to 

prove that [he] reasonably believed that the defendant’s conduct violated federal law.” 

Id. Thus, the “focus [is] on the plaintiff’s state of mind rather than on the defendant’s 
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conduct.” Id.; see also Villanueva v. U.S. Dep’t of Labor, 743 F.3d 103, 109 (5th Cir. 

2014).  

 Once Mr. Verfuerth establishes his prima facie case of retaliation, the burden 

shifts to Orion to “demonstrate that when, construing all of the facts in the employee’s 

favor, there is no genuine dispute that the record clearly and convincingly 

demonstrates that the adverse action would have been taken in the absence of the 

protected behavior.” Perez, 965 F. Supp. 2d at 363 (emphasis in original); see also 

Harp, 558 F.3d at 726-27; Leshinsky v. Telvent GIT, S.A., 942 F. Supp. 2d 432, 441 

(S.D.N.Y. 2013) (noting that “the defendant’s burden under Section 806 is notably 

more than under other federal employee protection statutes, thereby making 

summary judgment against plaintiffs in Sarbanes-Oxley retaliation cases a more 

difficult proposition”).  

 In granting summary judgment in favor of Orion, the district court incorrectly 

determined that Mr. Verfuerth could not be considered a “whistleblower” simply by 

virtue of his position with Orion as its CEO, and it impermissibly weighed evidence 

in the record and rendered credibility determinations against Mr. Verfuerth in order 

to determine as a matter of law that he did not engage in protected activity under 18 

U.S.C. § 1514A(a)(1). 

A.  A Jury Could Conclude Mr. Verfuerth Engaged In Statutorily-Protected 

Activity  

 

In order to have engaged in protected activity under 18 U.S.C. § 1514A(a)(1), 

Mr. Verfuerth has to demonstrate that he provided, caused to be provided, or assisted 

in investigating information “regarding any conduct which [he] reasonably believes 
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constitutes a violation of section 1341, 1343, 1344, or 1348, or any rule or regulation 

of the Securities Exchange Commission, or any provision of Federal law relating to 

fraud against shareholders,” 18 U.S.C. § 1514A(a)(1), and that he provided such 

information to “a person with supervisory authority over” him. Id.  

When engaging in protected activity under 18 U.S.C. § 1514A(a)(1), the 

“reasonableness” of an employee’s belief is analyzed under both a subjective and an 

objective standard. Harp, 558 F.3d at 723.  

To establish “subjective reasonableness,” Mr. Verfuerth must demonstrate 

that he actually believed the conduct of which he complained constituted a violation 

of relevant law, see id., taking into account his “particular educational background 

and sophistication.” Day v. Staples, Inc., 555 F.3d 42, 54 (1st Cir. 2009). In other 

words, the question is whether Mr. Verfuerth can demonstrate he made his 

complaints in good faith. Wiest v. Lynch, 710 F.3d 121, 130 (3d Cir. 2013) (“the 

legislative history of Sarbanes-Oxley makes clear that its protections were intended 

to include all good faith and reasonable reporting of fraud, and there should be no 

presumption that reporting is otherwise”); see also Day, 555 F.3d at 54 (briefly noting 

that there was no evidence that the employee did not make his complaints in good 

faith before moving on to objective reasonableness).  

To establish “objective reasonableness,” Mr. Verfuerth must demonstrate that 

a reasonable person in the same factual circumstances with the same training and 

experience as he would have believed he was reporting violations of the law.30 Harp, 

                                                 
30 Courts have “made clear that an employee may engage in protected activity even where 

the employee is discharging [his] duties.” Yang v. Navigators Grp., Inc., 18 F. Supp. 3d 519, 
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558 F.3d at 723 (citation omitted). “[T]he inquiry into whether an employee had a 

reasonable belief is necessarily fact-dependent, varying with the circumstances of the 

case.” Rhinehimer v. U.S. Bancorp Investments, Inc., 787 F.3d 797, 811 (6th Cir. 

2015). Accordingly:  

[T]he issue of objective reasonableness should be decided 

as a matter of law only when no reasonable person could 

have believed that the facts known to the employee 

amounted to a violation or otherwise justified the 

employee's belief that illegal conduct was occurring.  

 

Id. (citation omitted). “If, on the other hand, reasonable minds could disagree about 

whether the employee’s belief was objectively reasonable, the issue cannot be decided 

as a matter of law.” Id. at 811-12.  

In order for his complaints to be statutorily-protected, Mr. Verfuerth need not 

specifically allege “fraud,”31 provide his “employer with the citation to the precise code 

provision in question,”32 or prove “that there was an actual violation of the provision 

involved.” Id.; see also Guyden, 544 F.3d at 384 (“whistleblower need not show that 

the…defendant committed fraud to prevail”). Indeed, Mr. Verfuerth’s complaints are 

statutorily-protected even if he is mistaken in his belief that the conduct at issue 

violates relevant law. Rhinehimer, 787 F.3d at 812. Accordingly, the “focus [is] on the 

plaintiff’s state of mind rather than on the defendant’s conduct.” Guyden, 544 F.3d at 

384. 

                                                 
530 (S.D.N.Y. 2014); Barker, 888 F. Supp. 2d at 297 (citing Robinson v. Morgan-Stanley, ARB 

Case No. 07-070, 2010 WL 2148577, at *10 (ARB Jan. 10, 2010)).  
31 Van Asdale v. Int’l Game Tech., 577 F.3d 989, 997 (9th Cir. 2009) 
32 Day, 555 F.3d at 55 
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Based on the facts and evidence in the record and taken in a light most 

favorable to Mr. Verfuerth, a reasonable jury could conclude Mr. Verfuerth engaged 

in protected activity in accordance with 18 U.S.C. § 1514A(a)(1) because he 

complained to Orion’s Board – an entity with supervisory authority over him – about 

conduct he subjectively believed violated relevant law, and his subjective belief was 

objectively reasonable.  

1. Mr. Verfuerth Complained to Orion’s Board, Which Had 

Supervisory Authority Over Him 

The statutory text of 18 U.S.C. § 1514A(a)(1) requires that Mr. Verfuerth 

complain to “a person with supervisory authority over” him in order for his actions to 

be protected. Id.  

Here, Orion’s Board of Directors had supervisory authority over Mr. Verfuerth. 

For example, the Board: controlled Mr. Verfuerth’s compensation33; controlled the 

terms and conditions of his employment34; monitored and reviewed his job 

performance35; had the ability to reassign him to different positions36; and had the 

ability to terminate his employment.37  

Further, facts and evidence in the record establish that Mr. Verfuerth 

complained to both individual members, as well as the entirety of, Orion’s Board.38 

                                                 
33 (R81, ¶ 34; R96, ¶¶ 4, 74) 
34 (R81, ¶¶ 47-48; R96, ¶ 46) 
35 (R62, ¶ 2; R84, ¶ 8; R86-8, p. 2; R86-16) 
36 (R88, ¶ 8) 
37 (R62, ¶ 2; R81, ¶ 86; R86-8, p. 2.) 
38 (See R81, ¶ 79; R83, ¶¶ 23, 28, 42-43, 58-59, 65; R84, ¶¶ 32, 74-75, 77-78, 82; R85-25; R86-

18, pp. 2-9.) 
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Accordingly, Mr. Verfuerth complained to an entity with supervisory authority over 

him. 

Despite this evidence in the record, the district court concluded, as a matter of 

law, that an individual’s complaints to an entity with supervisory authority are not 

legally protected if the complaints implicate the conduct of that supervisory 

authority. (R116, pp. 11-12). However, the district court’s conclusion conflicts with 

the plain language of 18 U.S.C. § 1514A(a)(1)(c) and relevant case law.39 Additionally, 

the district court’s statement – that if Mr. Verfuerth “wanted to be a whistleblower, 

he could report the matter to the full Board,” (id. at 12) – ignored that Orion’s Board 

was the supervisory authority over Mr. Verfuerth and that Mr. Verfuerth did 

complain to the full Board on more than one occasion.  

Regardless, Mr. Verfuerth also complained separately to individual members 

of Orion’s Board, and because these individual Board members were “person[s] with 

supervisory authority” over Mr. Verfuerth in accordance with 18 U.S.C. § 

1514A(a)(1)(c), his complaints to these individual Board members were protected. 

2. Mr. Verfuerth Subjectively Believed That The Conduct Of Which 

He Complained Implicated 18 U.S.C. § 1514A(a)(1) 

To establish “subjective reasonableness,” Mr. Verfuerth must demonstrate 

that he actually believed the conduct about which he complained constituted a 

violation of relevant law, Harp, 558 F.3d at 723, taking into account Mr. Verfuerth’s 

                                                 
39 See Leshinsky, 942 F. Supp. 2d 443, 448 (S.D.N.Y. 2013) (holding that a report by an 

employee to a superior implicated in the reported conduct was covered by SOX’s anti-

retaliation provision, reasoning that by “protecting all persons who report to ‘a’ supervisor, 

Congress chose to provide broad protection to whistleblowing employees without narrowly 

limiting the class of persons to whom they may report wrongdoing.”). 
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“particular educational background and sophistication.” Day, 555 F.3d at 54. In other 

words, the question is whether Mr. Verfuerth can demonstrate he made his 

complaints in good faith. Wiest, 710 F.3d at 130 (“the legislative history of Sarbanes-

Oxley makes clear that its protections were intended to include all good faith and 

reasonable reporting of fraud, and there should be no presumption that reporting is 

otherwise”); Day, 555 F.3d at 54 (briefly noting that there was no evidence that the 

employee did not make his complaints in good faith before moving on to objective 

reasonableness).  

Mr. Verfuerth did not graduate from high school or college, (R96, ¶¶ 1, 66), and 

prior to founding Orion Lighting, he worked in sales. (Id. at ¶ 1.) Consequently, Mr. 

Verfuerth relied on attorneys and consultants for guidance regarding SEC disclosure 

requirements, (R83, ¶ 69), and his beliefs regarding SEC reporting requirements and 

securities laws were based on advice from counsel.40 (R96, ¶ 66.)  

Kardish instructed Mr. Verfuerth that any violations of Orion’s Code of 

Conduct, any misrepresentations to Orion’s shareholders, and/or anything “material” 

must be reported to shareholders through an SEC filing. (R96, ¶¶ 24, 69; R83, ¶ 69.) 

Orion’s counsel advised Mr. Verfuerth that a matter is “material” if it could have an 

adverse impact on the price of Orion’s stock. (R83, ¶ 70.)  

Here, there is no evidence – let alone any suggestion – in the record that Mr. 

Verfuerth’s complaints were not made in good faith. Rather, facts and evidence in the 

                                                 
40 While Mr. Verfuerth’s position and job duties as CEO of Orion may indicate some 

familiarity with securities regulation, there is nothing in the record indicating he actually 

and personally possessed any particular expertise in securities regulations.  
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record demonstrate Mr. Verfuerth actually believed that the conduct he complained 

of implicated 18 U.S.C. § 1514A(a)(1). Mr. Verfuerth specifically complained of: 

violations of SEC rules and/or regulations (particularly, SEC disclosure rules)41; 

violations of Orion’s Code of Conduct as required by SEC regulations42; material risks 

to Orion with respect to litigation from employees, customers, and shareholders43; 

fraud against shareholders44; adverse effects and/or consequences to Orion’s 

shareholders45; misrepresentation to current and potential shareholders of 

Altschaefl’s CPA status in public filings46; misrepresentation to current and potential 

shareholders and customers regarding the proprietary nature of Orion’s Intelite 

system47; and stock manipulation.48  

Further, Mr. Verfuerth specifically referenced SOX in an email sent on 

November 8, 2012 to members of Orion’s Board, stating he was providing the email 

“pursuant to the Orion Energy Systems Inc Whistle Blower Policy, as well as the 

Sarbanes Oxley Act of 2002.” (R85-25.) In that email, Mr. Verfuerth complained of 

conduct that “to date negatively impacted the price per share of our stock,” (R85-25), 

much of which was “already brought to the attention of Jim Kackley as Chairman of 

the Board,” (R81, ¶ 79; R83, ¶ 59; 85-25), and including, but not limited to, violations 

                                                 
41 (R83, ¶¶ 43, 65; R84, ¶¶ 74, 82; R86-16, pp. 3-9) 
42 (R83, ¶¶ 29, 43, 65; R84, ¶¶ 61, 74, 82) 
43 (R83, ¶¶ 28, 43, 65; R84, ¶¶ 74-75, 82; R86-18, pp. 2-9) 
44 (R83, ¶¶ 38, 43; R84, ¶¶ 62, 74, 82) 
45 (R83, ¶¶ 43, 65; R84, ¶¶ 74, 82; R86-18, pp. 4-5) 
46 (R83, ¶¶ 38, 42-43, 65; R84, ¶¶ 62, 74, 82; R86-18, pp. 7-8) 
47 (R83, ¶¶ 20, 42-43, 65; R84, ¶¶ 31, 74-75, 82; R86-18, pp. 4-5) 
48 (R83, ¶¶ 42-43, 65; R84, ¶¶ 74, 82.) 
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of Orion’s Code of Conduct, stock manipulation, and material risks of litigation. (R85-

25.)   

Similarly, in his resignation email on November 27, 2012, Mr. Verfuerth 

stated, in part: “I cannot by virtue of my presence, condone the behavior and certain 

actions taken by the board, that I believe to be at a minimum a violation of our ‘Code 

of Conduct’ and adversely affecting shareholders.” (Orion Energy Systems, Inc., 

Current Report (Form 8-K) (Nov. 30, 2012), Appendix D.) Mr. Verfuerth even used 

the term “fraud” in connection with the conduct of which he complained. (See R83, ¶¶ 

38, 43, 65; R84, ¶¶ 62, 74, 82; R86-18, pp. 3-8.) 

In sum, the contents of Mr. Verfuerth’s complaints, as well as his language 

used, demonstrated that he actually believed that the conduct of which he complained 

violated relevant law. For these reasons, facts and evidence in the record demonstrate 

Mr. Verfuerth believed the conduct of which he complained implicated 18 U.S.C. § 

1514A(a)(1), satisfying the subjective component of reasonableness.49 Harp, 558 F.3d 

at 723. 

                                                 
49 The district court incorrectly determined that because Mr. Verfuerth signed SEC filings 

while Orion’s CEO and executed certifications in connection with stock transfers in 2013 

stating he was unaware of undisclosed material information, he then could not establish the 

subjective component of reasonableness. (See R116, pp. 20-22.) However, in order to reach 

this determination, the court improperly made credibility determinations and weighed the 

evidence in the record against Mr. Verfuerth. See, Anderson, 477 U.S. at 255.Further, these 

facts, at best, create genuine issues of material fact that can be decided only by a jury. See, 
id. 
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3. Mr. Verfuerth’s Subjective Belief That His Complaints Implicated 

18 U.S.C. § 1514A(a)(1) Was Objectively Reasonable 

“Objective reasonableness is evaluated based on the knowledge available to a 

reasonable person in the same factual circumstances with the same training and 

experience as the aggrieved employee.” Harp, 558 F.3d at 723 (citation omitted). 

Here, the objective reasonableness of Mr. Verfuerth’s subjective belief is established 

by: (1) Orion’s admissions in the record; (2) Orion’s conduct in response to Mr. 

Verfuerth’s complaints; (3) Kardish’s actions and beliefs; and (4) the expert report of 

Richard W. Painter.  

First, the record shows that Orion admitted that two forms of conduct 

complained of by Mr. Verfuerth – stock manipulation and violations of full disclosure 

rules – fall within 18 U.S.C. § 1514A(a)(1). (R75, p. 8.) Even the district court 

acknowledged that “reporting information about stock manipulation to the Board 

could constitute the reporting of information about fraudulent conduct, entitling a 

person to protection under 18 U.S.C. § 1514A(a).” (R116, pp. 14-15.) Accordingly and 

at a minimum, Mr. Verfuerth’s subjective belief that stock manipulation and SEC 

disclosure violations implicated 18 U.S.C. § 1514A(a)(1) was objectively reasonable.  

Second, Orion’s reaction to Mr. Verfuerth’s complaints demonstrated the 

objective reasonableness of his subjective belief. It is undisputed that on November 

8, 2012, and after terminating Mr. Verfuerth’s employment, (R81, ¶ 86), Orion’s 

Board reconvened and, in part, determined it would engage K&L Gates LLP to 

conduct an “independent investigation of Mr. Verfuerth’s claims [as set forth in his 

whistleblower email]…in order to properly assess the validity of such allegations.” 
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(R85-23, p. 4.) Orion’s decision to engage an outside law firm in response to Mr. 

Verfuerth’s complaints evinces their objective reasonableness. See Collins v. Beazer 

Homes USA, Inc., 334 F. Supp. 2d 1365, 1378 (N.D. Ga. 2004) (finding that employer’s 

investigation into plaintiff’s allegations evidenced understanding that they may 

implicate § 1514A(a)(1)); see also Legislative History of Title VIII of H.R. 2673: The 

Sarbanes-Oxley Act of 2002, SAROX-LH 82, 2002 WL 32054527 (A&PSAROX), 9 

(“Certainly…any type of corporate or agency action taken based on the 

information…would be strong indicia that it could support such a reasonable belief.”).  

Third, facts and evidence in the record demonstrate that Kardish,50 who 

investigated on behalf of Mr. Verfuerth and complained of the same conduct as Mr. 

Verfuerth, (R102, 220:24-221:2, 254:19-255:23), believed he also engaged in 

statutorily-protected activity under SOX. (Id. at 219:17-220:12.) 

On October 2, 2012, Kardish authored a letter to Scribante stating, in part: “As 

you may be aware, I have voiced some concerns to both members of the board and 

senior management regarding some inappropriate activities at the board level that 

would negatively impact shareholder value.”51 (Id. at 211:13-214:20.) Specifically, 

Kardish believed that some of the concerns he investigated at Mr. Verfuerth’s behest 

                                                 
50 For comparison with Mr. Verfuerth, who holds neither a high school nor college diploma, 

(R96, ¶¶ 1, 66), Kardish earned his Juris Doctorate from Gonzaga University in 1991 and his 

Master of Laws in tax from New York University in 1992. (R102, 65:23-66:7.) Prior to his 

employment at Orion, Kardish was a Special Agent with the Federal Bureau of Investigation, 

an attorney at K&L Gates LLP, and Senior Corporate Attorney and Director, Labor Relations 

and Corporate Secretary at Kohler Company, among other positions. (Id. at 64:5-65:22.) 
51 Kardish believed that information that may negatively impact shareholder value should 

be of concern to Orion’s Board, brought to the Board’s attention by Mr. Verfuerth, and 

disclosed to shareholders. (Id. at 214:21-215:10.) 

Case: 16-3502      Document: 21            Filed: 05/02/2017      Pages: 117



43 

 

should have been disclosed to shareholders. (Id. at 215:12-15.) Kardish further 

believed that he was engaging in protected activity under Orion’s Whistleblower 

policy and that Orion violated that policy when he “tried to bring matters impacting 

the company in a negative light to members of the board of directors and was met 

with some resistance, including termination of employment.” (Id. at 219:17-220:12.)  

Stated simply, if Kardish, an attorney with extensive knowledge of securities 

laws, subjectively believed that the conduct of he complained of implicated 18 U.S.C. 

§ 1514A(a)(1), it is certainly objectively reasonable for Mr. Verfuerth to subjectively 

believe the same.  

Finally, in the expert report of Richard W. Painter,52 Painter opined that by 

investigating and complaining to the Board of the conduct of which he complained, 

Mr. Verfuerth “acted reasonably and as a similarly situated CEO would be expected 

to act in order to fulfill…disclosure duties to Orion’s shareholders under the federal 

securities laws.” (R86-22, p. 16.) Further, and based on the totality of the conduct 

complained of by Mr. Verfuerth to the Board, Painter opined: 

Any attempt by directors or officers of Orion to retaliate, 

whether by dismissal or otherwise, against Verfuerth or 

any other officer or agent for raising these concerns, would 

be a violation of the Sarbanes-Oxley Act of 2002, the Dodd-

Frank Act of 2010, and Orion’s own whistleblower policy. 

  

(Id. at 8.)   

                                                 
52 Painter’s impressive education and legal experience in the areas of corporate and securities 

law, securities litigation, commercial litigation, lawyers’ ethics and government ethics, can 

be gleaned from the first page of his report, for purposes of comparison with that of Mr. 

Verfuerth. (R86-22.)  
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 In sum, Orion’s admissions, Orion’s investigation of Mr. Verfuerth’s 

complaints, Kardish’s subjective belief that the conduct Mr. Verfuerth complained of 

violated relevant law, and Painter’s expert opinions establish the objective 

reasonableness of Mr. Verfuerth’s subjective belief that the conduct of which he 

complained implicated 18 U.S.C. § 1514A(a)(1). At the very least, these facts 

demonstrate that reasonable minds could disagree about whether Mr. Verfuerth’s 

belief was objectively reasonable, such that the issue cannot be decided as a matter 

of law. Rhinehimer, 787 F.3d at 811-12. Accordingly, a jury could and should be 

allowed to conclude Mr. Verfuerth engaged in protected activity under 18 U.S.C. § 

1514A(a)(1).   

B.  A Jury Could Conclude Orion Had Knowledge Of Mr. Verfuerth’s 

Statutorily-Protected Activity 

 

 “When alleging that a…defendant engaged in retaliatory conduct under the 

Act, a plaintiff must allege that the…defendant had knowledge of plaintiff’s protected 

activity.” Wood v. Dow Chem. Co., 72 F. Supp. 3d 777, 790 (E.D. Mich. 2014). “To 

draw such a connection, there must be sufficient facts…to justify an inference that 

the…defendant[] knew of plaintiff’s protected activity.” Id.  

 Here, Orion has not argued that it lacked knowledge of Mr. Verfuerth’s 

complaints. (See R75.) In accordance, the district court’s summary judgment decision 

does not include any findings of fact regarding Orion’s knowledge or lack thereof. (See 

R116.) However, to the extent Orion argues that it did not have knowledge of Mr. 

Verfuerth’s complaints, the facts and evidence in the record establish otherwise. (See, 
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e.g., R83, ¶¶ 43, 65; R84, ¶¶ 74, 82; R86-18, pp. 2-9; R101, 17:15-18:7, 18:25-19:11, 

21:25-22:23.)  

C. A Jury Could Conclude That Mr. Verfuerth’s Protected Activity Was A 

Contributing Factor To Orion’s Adverse Actions Against Him  

 

A contributing factor is defined as “any factor which, alone or in connection 

with other factors, tends to affect in any way the outcome of the decision.” Addis v. 

Dep’t of Labor, 575 F.3d 688, 691 (7th Cir. 2009) (emphasis added). “This element is 

broad and forgiving,” Lockheed Martin Corp. v. Admin. Review Bd., U.S. Dep’t of 

Labor, 717 F.3d 1121, 1136 (10th Cir. 2013), and was “specifically intended to 

overrule existing case law, which requires a whistleblower to prove that his protected 

conduct was a ‘significant,’ ‘motivating,’ ‘substantial,’ or ‘predominant’ factor in a 

personnel action in order to overturn that action.” Addis, 575 F.3d at 691. It is only 

necessary that Mr. Verfuerth establish “an inference of causation,”53 and “[t]emporal 

proximity between the protected activity and adverse employment action may alone 

be sufficient to satisfy the contributing factor test.” Lockheed Martin Corp., 717 F.3d 

at 1136; see also Van Asdale, 577 F.3d at 1003; Bechtel Const. Co. v. Sec’y of Labor, 

50 F.3d 926, 934 (11th Cir. 1995) (“Proximity in time is sufficient to raise an inference 

of causation.”).  

Here, the causal connection between Mr. Verfuerth’s protected activity and 

Orion’s adverse actions is unmistakable. Facts and evidence in the record 

demonstrate that as of May 7, 2012, before Mr. Verfuerth began engaging in protected 

                                                 
53 Hill v. Komatsu Am. Corp., No. 14-CV-02098, 2015 WL 5162129, at * 6 (N.D. Ill, Aug. 26, 

2015).  
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activity, Orion’s Board deemed him worthy of gushing praise. (R86-16.) However, as 

Mr. Verfuerth began engaging in protected activity throughout the summer of 2012, 

Orion simultaneously began to sour on Mr. Verfuerth: its “non-employee Directors 

became increasingly concerned about Mr. Verfuerth’s performance as CEO,” (R75), 

and “began to doubt [his] leadership abilities and believed that he was distracted and 

unfocused.” (Id.) A jury is allowed to infer that Mr. Verfuerth’s protected activities 

during the summer of 2012 contributed to Orion’s “concern” regarding Mr. 

Verfuerth’s work performance during this same time period. 

Finally, and directly following Mr. Verfuerth’s August 30, 2012 disclosure to 

Orion’s Board of conduct that be believed violated relevant law, as well as his intent 

to disclose the same to the SEC on September 20, 2012, (R83, ¶ 43; R84, ¶ 82), Orion’s 

Board made the decision to remove Mr. Verfuerth as CEO. (R83, ¶ 44; R101, 17:11-

18:10.)  

Within approximately two months of Mr. Verfuerth’s August 30, 2012 

disclosure, Orion removed Mr. Verfuerth as CEO, banished and excommunicated him 

from Orion, rejected his “good cause” resignation, depriving him of severance in 

excess of $1 million, and terminated him for incurable cause. (R72-3; R72-4; R81, ¶¶ 

47-48, 86-87; R84, ¶¶ 97, 100; R85-19; R85-29; R88, ¶¶ 8-10; R96, ¶ 46.) Mr. 

Verfuerth’s rapid demise, accompanied by Kackley’s admission that his decision to 

remove Mr. Verfuerth as Orion’s CEO directly followed Mr. Verfuerth engaging in 

protected activity, allows, at the absolute least, for an inference of retaliation. See 

Collins, 334 F. Supp. 2d at 1378 (holding that two-week temporal proximity between 
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plaintiff’s complaints and her termination was sufficient to establish her protected 

activity was a contributing factor).  

Further, Orion’s transparency in taking its adverse actions against Mr. 

Verfuerth establishes that Orion cannot clearly and convincingly demonstrate that it 

would have taken those adverse actions against Mr. Verfuerth in the absence of his 

protected activity. See Perez, 965 F. Supp. 2d at 363 (emphasis in original). Indeed, 

Kackley admitted that he decided to remove Mr. Verfuerth as Orion’s CEO in direct 

response to Mr. Verfuerth’s protected activity on August 30, 2012. (R83, ¶ 44; R101, 

17:11-18:10.)  

Similarly, Orion’s alleged reasons for terminating Mr. Verfuerth on November 

8, 2012, were nothing more than thinly-veiled attempts to gain leverage over Mr. 

Verfuerth to prevent him from taking legal action against it in response to its 

unlawful conduct. (See, R86-24; see also R86-25; R86-26.) At the very least, a jury 

could reach this conclusion. Given the facts in the record, a jury should have been 

permitted to weigh the evidence, make credibility determinations, and (potentially) 

rule in favor of Mr. Verfuerth. 

II. THIS COURT SHOULD REVERSE THE DISTRICT COURT’S DISMISSAL 

ORDER BECAUSE A JURY COULD CONCLUDE ORION UNLAWFULLY 

RETALIATED AGAINST MR. VERFUERTH IN VIOLATION OF THE 

DODD-FRANK WALL STREET REFORM AND CONSUMER PROTECTION 

ACT 

In response to a FED. R. CIV. P. 12(b)(6) motion to dismiss, the district court 

dismissed Mr. Verfuerth’s retaliation claim under Dodd-Frank based on its 

determination that Dodd-Frank does not protect internal complaints, but rather 

requires the filing of a complaint with the SEC. (R35, p. 6.) In so doing, the district 
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court ignored Dodd-Frank’s definition of protected activity, the SEC’s final rule 

promoting the broad application of Dodd-Frank to include internal complaints,54 as 

well as the vast majority of relevant case law from across the country finding that 

Dodd-Frank protects internal complaints.55 Accordingly, and as ostensibly a matter 

of first impression, the Court should reject the district court’s decision and determine 

that Dodd-Frank protects internal complaints. Further, and as a result, the Court 

should reinstate Mr. Verfuerth’s Dodd-Frank claim and remand this case to the 

district court for trial.  

A.  Dodd-Frank’s Whistleblower Protections Apply to Internal Complaints 

 

Dodd-Frank added Section 21F to the Securities Exchange Act of 1934, 15 

U.S.C. 78a, et seq. (“Exchange Act”). 15 U.S.C. § 78u-6(a)(6) defines “whistleblower” 

as “any individual who provides…information relating to a violation of the securities 

laws to the Commission in a manner established, by rule or regulation, by the 

Commission.” However, 15 U.S.C. § 78u-6(h)(1)(A), which defines protected activity 

under Dodd-Frank’s anti-retaliation provision, is more broad, incorporates protected 

activity under 18 U.S.C. § 1514A(a), and states, in part:  

No employer may discharge, demote…or in any other 

manner discriminate against, a whistleblower in the terms 

and conditions of employment because of any lawful act 

done by the whistleblower…(iii) in making disclosures that 

are required or protected under the Sarbanes-Oxley Act of 

2002…, this chapter, including section 78j-1(m) of this title, 

section 1513(e) of title 18, and any other law, rule, or 

regulation subject to the jurisdiction of the Commission. 

                                                 
54 Section 21F expressly provided the SEC with authority “to issue such rules and regulations 

as may be necessary or appropriate to implement the provisions of this section consistent 

with the purposes of this section.” 15 U.S.C. § 78u-6(j).  
55 See, e.g., Berman v. Neo@Ogilvy LLC, 801 F.3d 145, 153 (2d Cir. 2015) (collecting cases). 
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15 U.S.C. § 78u-6(h)(1)(A). 

 

As explained herein, supra, 18 U.S.C. § 1514A(a) does not require an employee 

to report information to the SEC to be protected, but rather, in part, protects 

disclosures to “a person with supervisory authority over the employee.” 18 U.S.C. § 

1514A(a)(1). While some courts have found no ambiguity between these definitions, 

see, e.g., Somers v. Digital Realty Trust Inc., 850 F.3d 1045, 1049 (9th Cir. 2017) 

petition for cert. filed, No. 16-1276 (U.S. Apr. 25, 2017) (finding Dodd-Frank’s “anti-

retaliation provision unambiguously and expressly protects from retaliation all those 

who report to the SEC and who report internally”), the vast majority of courts that 

have addressed the issue have recognized ambiguity in the statute and, as a result, 

have given Chevron deference to the SEC’s final rule regarding Dodd-Frank’s anti-

retaliation provision. Berman v. Neo@Ogilvy LLC, 801 F.3d 145, 153 (2d Cir. 2015) 

(collecting cases). 

That final rule as issued by the SEC on August 12, 2011, interprets Dodd-

Frank’s anti-retaliation provision broadly in favor of the four categories of protected 

activities set forth in 15 U.S.C. § 78u-6(h)(1)(A): 

(b) Prohibition against retaliation. 

 

(1) For purposes of the anti-retaliation protections afforded 

by Section 21F(h)(1) of the Exchange Act (15 U.S.C. 78u-

6(h)(1)), you are a whistleblower if: 

 

(i) You possess a reasonable belief that the information you 

are providing relates to a possible securities law violation 

of the provisions set forth in 18 U.S.C. 1514A(a) that has 

occurred, is ongoing, or is about to occur, and; 
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(ii) You provide that information in a manner described in 

Section 21F(h)(1)(A) of the Exchange Act (15 U.S.C. 78u-

6(h)(1)(A). 

  

17 CFR § 240.21F-2(b)(1)(i-ii).  

In its comments to the final rule, the SEC stated the rule’s purpose was to 

reflect “the fact that the statutory anti-retaliation protections apply to…individuals 

who report to persons…other than the Commission,” explicitly stating that 15 U.S.C. 

§ 78u-6(h)(1)(A)(iii) incorporated SOX’s anti-retaliation protections. Securities 

Whistleblower Incentives and Protections, 76 FR 34300-01, at *34304, 2011 WL 

2293084 (2011).  

At the circuit level, only the Second, Ninth, and Fifth Circuits have addressed 

the issue to date. The Second Circuit shared the majority’s view that Dodd-Frank’s 

anti-retaliation provision contains ambiguity warranting Chevron deference to the 

SEC’s final rule. Berman, 801 F.3d at 153-55. As previously noted, the Ninth Circuit 

found no ambiguity, but held that Dodd-Frank’s “anti-retaliation provision 

unambiguously and expressly protects from retaliation all those who report to the 

SEC and who report internally.” Somers, 850 F.3d at 1049. Conversely, the Fifth 

Circuit’s decision in Asadi v. G.E. Energy (USA), L.L.C. held that Dodd-Frank 

“unambiguously requires individuals to provide information relating to a violation of 

the securities laws to the Securities and Exchange Commission to qualify for 

protection from retaliation.” 720 F.3d 620, 626 (5th Cir. 2013). However, and in stark 

contrast to the numerous decisions finding that Dodd-Frank protects internal 

complaints, the Second Circuit in Berman noted that as of the date of its decision, 
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only three district courts followed Asadi, one of which was the district court here. 

Berman, 801 F.3d at 153.  

Regardless of whether this Court believes Dodd-Frank’s anti-retaliation 

provision contains ambiguity, the plain language of the provision protects 

“disclosures that are…protected under the Sarbanes-Oxley Act of 2002,” 15 U.S.C. § 

78u-6(h)(1)(A)(iii), and SOX protects internal complaints. 18 U.S.C. § 1514A(a)(1). 

Further, if the Court finds there is ambiguity, the SEC made clear through its 

Congressionally-authorized rulemaking that Dodd-Frank incorporates the anti-

retaliation protections of 18 U.S.C. § 1514A(a) and protects internal complaints. 

Securities Whistleblower Incentives and Protections, 76 FR 34300-01, at *34304. For 

these reasons, the Court should reject the district court’s dismissal decision and find 

that Dodd-Frank protects internal complaints, such as Mr. Verfuerth’s.  

B.  A Jury Could Conclude Orion Unlawfully Retaliated Against Mr. 

Verfuerth In Violation Of Dodd-Frank When It Removed Him As Chief 

Executive Officer And Terminated His Employment 

 

In pertinent part, Dodd-Frank incorporates 18 U.S.C. § 1514A(a) by 

prohibiting retaliation against an employee who makes “disclosures that are required 

or protected under the Sarbanes-Oxley Act of 2002.” 15 U.S.C. § 78u-6(h)(1)(A)(iii). 

As expounded upon herein, supra, a reasonable jury could conclude that Mr. 

Verfuerth engaged in protected activity under 18 U.S.C. § 1514A(a)(1) and that Orion 

violated § 1514A by unlawfully retaliating against him by removing him as CEO and 

terminating his employment. For these same reasons, and by virtue of his having 

engaged in protected activity under 18 U.S.C. § 1514A(a)(1), a reasonable jury could 
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also conclude that Mr. Verfuerth engaged in protected activity under 15 U.S.C. § 78u-

6(h)(1)(A)(iii), and that Orion violated Dodd-Frank’s anti-retaliation provision.  

CONCLUSION 

 For all of the foregoing reasons, Mr. Verfuerth respectfully requests this Court 

reverse the district court’s dismissal order dismissing Mr. Verfuerth’s retaliation 

claim under Dodd-Frank and the district court’s order granting summary judgment 

on Mr. Verfuerth’s retaliation claim under SOX and remand for trial. 

 Dated this 2nd day of May, 2017. 

WALCHESKE & LUZI, LLC 

Counsel for Plaintiff – Appellant 

Neal R. Verfuerth 

 

s/ James A. Walcheske     
James A. Walcheske, State Bar No. 1065635 
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF WISCONSIN

NEAL VERFUERTH,

Plaintiff,

v. Case No. 14-C-352

ORION ENERGY SYSTEMS, INC.,

Defendant.

DECISION AND ORDER

Plaintiff Neal Verfuerth filed a 96-page complaint alleging 14 claims arising out of the

termination of his employment as CEO of Defendant Orion Energy Systems, Inc.  The Defendant

has filed a motion seeking dismissal of some of these claims.  As for the remaining claims, the

Defendant moves to strike them on the grounds that they do not comply with Rule 8.  For the

reasons given below, the motions will be granted.

I. Background

Neal Verfuerth started Orion Energy in 1996 and became the company’s CEO in 2005,

shortly before it went public in 2007.  At one point, Verfuerth divorced his wife, and the company

agreed to reimburse him for his legal expenses.  Eventually (it will suffice to say) Verfuerth did not

see eye-to-eye with the company’s board of directors.  On September 27, 2012, at a special meeting

of the board, the board removed Verfuerth as the company’s CEO and made him “chairman

emeritus,” which was designed as an honorary, merely advisory role.  It also offered him the option

of resigning.  Plaintiff resigned in October 2012.  On November 8, Verfuerth sent an email titled
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“Whistleblower Filing” to several board members, describing the email as a complaint pursuant to

the company’s whistleblower policy as well as the Sarbanes-Oxley Act.  (Compl., ¶ 392.)  The same

day, the board terminated Plaintiff’s employment for cause.  In a letter to Plaintiff, which was

copied to the board, the CFO, and counsel, the board chairman explained that the termination was

the result of:

1.   Your acts of dishonesty, misappropriation and conversion of Company funds in
connection with your retention of the Company’s “reimbursement” to you of
$90,000 of attorney’s fees (grossed-up for taxes). These attorney fees were claimed
by you to have been incurred in connection with your divorce, but you have not paid
these fees to your divorce attorney and you have not accounted for such fees, even
after the October 22 written request to do so.

2.   Your serial violations of the terms and conditions of your September 27, 2012
Board Directives letter (including after the Company’s October 22 written warning
to you) as a result of your:

a. Disparagement of John Scribante

b. Contacting Scott Jensen to obtain information about the Company’s significant
shareholders

c. Contacting shareholders in an attempt to form a dissenting shareholders group.

(Compl. ¶ 537).

Soon after being terminated, Plaintiff forwarded a copy of his “whistleblower” email to an

attorney for the Securities and Exchange Commission, which had been conducting an investigation

of the company for other matters apparently unrelated to this action.  In March 2014 he commenced

this action.  Further facts are set forth below, where relevant.

II. Analysis

 In ruling on a motion to dismiss, I must construe all well-pleaded facts and draw all

inferences in the light most favorable to the nonmoving party. Reynolds v. CB Sports Bar, Inc., 623
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F.3d 1143, 1146 (7th Cir. 2010). In order to survive a motion to dismiss, a plaintiff must allege

“sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570

(2007)).  And while all reasonable inferences and facts must be viewed in favor of the nonmovant,

I need not accept as true any legal assertions or recital of the elements of a cause of action

“supported by mere conclusory statements.” Alam v. Miller Brewing Co., 709 F.3d 662, 666 (7th

Cir. 2013).

A. Dodd-Frank Act

Plaintiff’s second claim asserts that Orion retaliated against him for making complaints

about possible securities law violations.  Orion argues that Plaintiff never complained to the SEC

in the manner established by the Dodd-Frank Act itself, and thus he cannot be entitled to its

protections.

The Act, passed in 2010, defines a whistleblower as “any individual who provides . . .

information relating to a violation of the securities laws to the Commission, in any manner

established by rule or regulation by the Commission.” 15 U.S.C. § 78u-6(a)(6).  And according to

the implementing regulations, a whistleblower must either submit his information to the

www.sec.gov website or by mailing a “Form TCR” to the Office of the Whistleblower in

Washington, DC.  17 C.F.R. § 240.21F-9(a).  Plaintiff concedes that he does not qualify as a

“whistleblower” under the Act.

Even so, Plaintiff argues that the Act is ambiguous and that the SEC’s own guidance would

deem him a whistleblower entitled to the anti-retaliation provisions of the Act.  The statute’s anti-

retaliation provision states:
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4

[n]o employer may discharge, demote, suspend, threaten, harass, directly or
indirectly, or in any other manner discriminate against, a whistleblower in the terms
and conditions of employment because of any lawful act done by the
whistleblower—

(i) in providing information to the Commission in accordance with this section;

(ii) in initiating, testifying in, or assisting in any investigation or judicial or
administrative action of the Commission based upon or related to such information;
or

(iii) in making disclosures that are required or protected under the Sarbanes–Oxley
Act of 2002 (15 U.S.C. 7201 et seq.), this chapter, including section 78j–1(m) of this
title, section 1513(e) of Title 18, and any other law, rule, or regulation subject to the
jurisdiction of the Commission.

15 U.S.C. § 78u–6(h)(1)(A).

In short, the anti-retaliation provision states that employers may not take adverse action

against a “whistleblower” for: (i) reporting activity to the SEC, (ii) participating in judicial or

administrative action, or (iii) making disclosures required or protected by the Sarbanes-Oxley Act

or other securities laws.  

The alleged ambiguity arises from the SEC’s comments to its final rule implementing the

Act, where the SEC explained “the third category includes individuals who report to persons or

governmental authorities other than the Commission.”  SEC Securities Whistleblower Incentives

and Protections, 76 Fed.Reg. 34300–01, at *34304, 2011 WL 2293084 (2011).  Some district courts

have agreed that the anti-retaliation provision is ambiguous and have given deference to the SEC’s

apparent belief that one can be entitled to whistleblower protections even if one does not qualify as

a whistleblower under the Act.  These courts adopt the view that the third category of protected

activity—making Sarbanes-Oxley disclosures—is activity that, by its very nature, does not require

reporting anything to the SEC.  Thus, these courts perceive a direct conflict between the Act’s
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5

definition of whistleblower and the kinds of activity the statute protects.

There is no ambiguity in the statute at all, however.  The surprising number of courts

accepting the ambiguity argument appear to believe that because one may engage in protected

activity and yet not qualify as a whistleblower, then there is something “ambiguous” in the statute.

But that is an argument based solely on a disagreement about public policy, not statutory

interpretation.  These courts seem to believe, like the SEC, that it would have made more sense to

provide whistleblower protection to any individual who engages in protected activity, regardless of

whether he followed the rules for reporting to the SEC.  Why, they ask, would the statute on the one

hand protect from retaliation those who report matters to individuals not affiliated with the SEC but

then define “whistleblower” to mean only individuals who do report to the SEC?  But even if the

statute produces a somewhat confusing public policy outcome (it does not, as discussed below), that

does not mean there is any ambiguity in the statute itself.  

Surprisingly, no court finding “ambiguity” has actually identified a clause or phrase whose

terms are not readily susceptible to interpretation.  Is it the term “whistleblower” itself?  No.  That

definition is perfectly clear: “any individual who provides . . . information relating to a violation of

the securities laws to the Commission, in any manner established by rule or regulation by the

Commission.” 15 U.S.C. § 78u-6(a)(6).  The only other candidate for ambiguity would be 15 U.S.C.

§ 78u–6(h)(1)(A)(iii), the third anti-retaliation provision, which protects “making disclosures that

are required or protected under the Sarbanes–Oxley Act of 2002 (15 U.S.C. 7201 et seq.), this

chapter, including section 78j–1(m) of this title, section 1513(e) of Title 18, and any other law, rule,

or regulation subject to the jurisdiction of the Commission.”  But these courts do not cite any

ambiguity there, either.  Instead, they simply believe that the protections of that clause should, as
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6

a matter of policy, extend to people even if they did not report a securities violation to the SEC.

The statute is simple enough to understand.  Reporting to the SEC is the precondition that

triggers the anti-retaliation protections of the statute.  Only when one has reported to the SEC is that

employee protected under all three prongs of the anti-retaliation provision.  It is true that these

protections are broader than the definition of “whistleblower” itself, meaning that once one

qualifies as a whistleblower (by reporting to the SEC), then he is entitled to protection not only for

the act of reporting to the SEC but for engaging in other protected activity as well.  But the fact that

the retaliation protections are broader than the definition of whistleblower does not create any

ambiguity.  Creating a class of people (whistleblowers) and then protecting them from various

discriminatory acts in addition to the act that qualified them for that class does not produce

ambiguity or conflict.  Instead, it simply means exactly what it says, which is that once an employee

becomes a whistleblower, the employer may not take adverse action against him for (1)

whistleblowing or (2) certain other activities specified in 15 U.S.C. § 78u–6(h)(1)(A)(iii).

Ironically, one district court found that accepting the SEC’s broader interpretation of the rule would

“harmonize” the supposed contradictions “while not rendering any word or section superfluous.”

Khazin v. TD Ameritrade Holding Corp., 2014 WL 940703, *6 (D. N.J., March 11, 2014).  Yet the

opposite is true.  The SEC’s interpretation renders an entire section of the statute superfluous,

namely, the definition of “whistleblower” itself.  Congress could not have defined “whistleblower”

more clearly, and yet the SEC apparently believes that entire definition should be cast aside on the

flimsy grounds that Congress really didn’t mean it.  

Luckily, the Fifth Circuit did not fall for this argument.  In rejecting the notion that any

ambiguity existed, the court noted that in the anti-retaliation clause, Congress used the defined term
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“whistleblower” not once but twice, when it could just as easily have used a generic term like

“employee.”  Asadi v. G.E. Energy (USA), L.L.C., 720 F.3d 620, 626 (5th Cir. 2013).  Using a

broader term like “employee” would have been the simplest way to accomplish the policy goals that

the Plaintiff and some courts evidently desire, and yet Congress went to the trouble of defining the

term “whistleblower” and then limiting the anti-retaliation protections to people who qualify as

whistleblowers.  For example, Congress could simply have said that “no employer may discharge

. . . an employee . . . for making disclosures protected under the Securities laws.”  Instead, it defined

a term and then used it.  To assume that Congress simply made an error under these circumstances

is not warranted.

The Fifth Circuit also found that accepting the SEC’s view would render the Sarbanes-Oxley

(SOX) whistleblower protections moot.  Id. at 628-29.  That is, the Sarbanes-Oxley Act of 2002

already contains an anti-retaliation provision.  If the Dodd-Frank protections were construed

broadly, it would essentially replicate and render moot the SOX whistleblower protections already

in place, which do not require reporting directly to the SEC.  Thus, it makes much more sense to

assume that Congress was attempting to create something different than pre-existing law, and it did

so by defining “whistleblower” and then creating certain protections for those who qualify.

In short, the belief that there is some kind of conflict in the statute is based on a flawed

understanding of the concept of statutory ambiguity.  No term or phrase in the statute is actually

ambiguous.  Instead, courts perceiving ambiguity appear flummoxed by the simple fact that the

protections in the statute extend to activity beyond the activity that qualifies an employee for

protection.  But, as discussed above, there is nothing “ambiguous” or conflicting about such a

framework at all.  Accordingly, the plain language Congress employed should be given full effect.
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Because Plaintiff concedes he does not qualify as a whistleblower, as defined in the Act, the motion

to dismiss the Dodd-Frank claim will therefore be granted.

B. Defamation

Plaintiff also brought a claim for defamation based on the November 9, 2012 termination

letter that was circulated to the board, company executives and outside counsel.  A communication

is defamatory if it tends to harm the reputation of another so as to lower him in the estimation of

the community or deter third persons from associating or dealing with him. Converters Equipment

Corp. v. Condes Corp., 80 Wis.2d 257, 262, 258 N.W.2d 712 (Wis. 1977).  The letter in question

referred to “acts of dishonesty” in connection with Plaintiff’s retention of funds that were supposed

to have been paid to his divorce attorney, as well as his efforts to form a dissenting shareholders

group.  (Compl. ¶ 537).  

1. Privilege

Orion argues that even if the letter is defamatory, the communication is protected by the

common interest privilege.  Section 596 of the Restatement 2d of Torts defines the “common

interest” privilege as follows: “An occasion makes a publication conditionally privileged if the

circumstances lead any one of several persons having a common interest in a particular subject

matter correctly or reasonably to believe that there is information that another sharing the common

interest is entitled to know.”  Rest. (2d) Torts § 596.  Zinda v. Louisiana Pacific Corp., 149 Wis.2d

913, 922, 440 N.W.2d 548, 552 (Wis. 1989).  “The common interest privilege is based on the policy

that one is entitled to learn from his associates what is being done in a matter in which he or she has

an interest in common. Thus, defamatory statements are privileged which are made in furtherance

of common property, business, or professional interests.”  Id.   The privilege extends to “partners,
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fellow officers of a corporation for profit, fellow shareholders, and fellow servants....” Rest. (2d)

Torts, Comment d. at 597.

In Zinda, the state supreme court recognized that “the common interest privilege is

particularly germane to the employer-employee relationship.”  149 Wis.2d at 923, 440 N.W.2d at

552.  This holding recognizes that candor in such relationships often trumps an employee’s interest

in his reputation.  For example, employers should be allowed to make candid, and even incorrect,

evaluations of employees without worrying that the employee will sue for defamation.  This does

not mean that an employer can recklessly slander an employee by falsely claiming he beats his wife

or is a child molester; the privilege is conditional and requires that the speaker not recklessly

disregard the truth.  Id.  In Zinda, like here, the employer explained to more than one hundred other

employees why Zinda was fired, which was for “falsification of emp[loyment] forms.”  Id. at 918,

550.  The court found the employer protected by the common interest privilege, because

“Employees have a legitimate interest in knowing the reasons a fellow employee was discharged.”

Id. at 924, 553.  

Here, Plaintiff argues that although the privilege might conceivably apply to the

communications to the board of directors and other company officials, his complaint alleges that

the allegedly defamatory letter was circulated to “others,” “on information and belief.”  (ECF No.

1 at ¶ 539.)  In several pages of briefing, the Plaintiff does not identify who these “others” were.

Instead, he suggests that discovery will be required to determine whether others received the

document.  Pleading “on information and belief” is a common way of making allegations,

particularly when the information is “peculiarly within the knowledge of the defendants.” Carroll

v. Morrison Hotel Corp., 149 F.2d 404, 406 (7th Cir. 1945).  But whether the document was
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circulated to others is not something about which the Defendant might have “peculiar” knowledge.

A defamation claim depends on injury, and the injury is only sustained when the plaintiff’s

reputation is harmed in the mind of another.  In most defamation claims, the plaintiff can point

specifically to individuals whose opinions turned unfavorable due to the defamatory statement.

That injury is tied up with the claim itself.  When the plaintiff does not even know if anyone even

heard the defamatory statement, there is no injury.  

Moreover, pleading “on information and belief” is not a license to undertake a fishing

expedition.  The phrase “information and belief” comes straight out of Rule 11: in presenting a

pleading to the court, the attorney is 

certifying that, to the best of that person's knowledge, information and belief, formed
after an inquiry reasonable under the circumstances,...
(1) it is not presented for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation;
(2) the claims, defenses, and other legal contentions therein are warranted by
existing law or by a nonfrivolous argument for the extension, modification, or
reversal of existing law or the establishment of new law;
(3) the allegations and other factual contentions have evidentiary support or, if
specifically so identified, are likely to have evidentiary support after a reasonable
opportunity for further investigation or discovery[.]

Fed. R. Civ. P. 11(b) (emphasis added).

Here, there must be a belief that the claim is “likely to have evidentiary support” after further

investigation, and Plaintiff has not taken the opportunity to explain why such a claim might be likely

to have evidentiary support at some time.  See Twombly, 550 U.S. at 551, 557 (declining to take as

true the conclusory allegation “upon information and belief” that the companies had entered a

conspiracy without enough facts to make that statement plausible); In re Darvocet, Darvon, and

Propoxyphene Products Liability Litigation, 756 F.3d 917, 931 (6th Cir. 2014)(“The mere fact that
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someone believes something to be true does not create a plausible inference that it is true.”)  

Here, as the Defendant points out, the termination letter itself (which of course is quoted in

the complaint) ends with the signature of James Kackley, the chairman of the board, and is followed

by an indication that the letter was copied to the board of directors, Scott Jensen, Sheena Conners,

Bernard Bobber and Steve Barth, all of whom were either Orion executives or outside counsel.

(ECF No. 13-4 at 2.)  Thus, based on the letter itself, there would be no reason to believe that it was

circulated to members outside of the privileged group.  Nor is there any external reason to believe

such a letter would ever be circulated to individuals who were not part of the Orion team.

Accordingly, I conclude that the bare assertion on information and belief that the letter might have

been circulated to outside parties is not enough to survive a motion to dismiss based on privilege.

2. Abuse of Privilege

Plaintiff also argues that even if the letter was not circulated outside the company, the

Defendant forfeited the common interest privilege by abusing it.  

[A] party abuses its common interest privilege-and therefore forfeits it-when (1) it
makes a statement with reckless disregard for its truth or falsity; or (2) part or all of
its statement is “not reasonably believed to be necessary for the accomplishment of
the purpose of the particular privilege.” Olson v. 3M Co., 188 Wis.2d 25, 38, 523
N.W.2d 578 (Wis. Ct. App. 1994).  A statement is made with reckless disregard for
truth or falsity when the party has “a high degree of awareness of probable falsity or
serious doubt as to the truth of the statement.” Id. at 39, 523 N.W.2d 578.

Riley v. Schultz, 2007 WI App 216, 305 Wis.2d 656, 739 N.W.2d 492 (Wis. Ct. App. 2007).

In particular, Plaintiff argues the company’s statement that he was fired “for cause” was

abusive because it was merely a ploy to deprive him of benefits under his employment contracts.

But Plaintiff was fired “for cause.”  The legitimacy or merits of the cause are not at issue here

because it is enough that the employer determines there is “cause.”  Here, the letter simply stated
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that the board of directors had determined unanimously that an uncurable [sic] “cause” had

occurred.  (ECF No. 13-4 at 1.)  Regardless of the wisdom of that decision, it is a true statement of

what occurred at the meeting and thus not a ground for a defamation claim.  

Plaintiff also cites the portion of the letter indicating that part of the “cause” for Plaintiff’s

termination was 

acts of dishonesty, misappropriation and conversion of Company funds in
connection with your retention of the Company’s “reimbursement” to you of
$90,000 of attorney fees . . . . These attorney fees were claimed by you to have been
incurred in connection with your divorce, but you have not paid these fees to your
divorce attorney and you have not accounted for such fees, even after the October
22 written request to do so.

(ECF No. 13-4 at 1.)  

Plaintiff alleges this was an abuse of the privilege because at the time he wrote the letter, the

board chairman knew Plaintiff was engaged in a longstanding fee dispute with his divorce attorney,

which explained why he had not paid the fees.  

The above-quoted statement about the fees does not have anything to do with an underlying

dispute Plaintiff might have had with his divorce lawyer, however.  According to the letter, the

company took offense to the fact that it had “reimbursed” Plaintiff (the term is in quotation marks)

for the fees when in fact he actually had not paid his attorney those fees.  “These attorney fees were

claimed by you to have been incurred in connection with your divorce, but you have not paid these

fees to your divorce attorney. . .”  (Id.)  The implication of the letter is that Plaintiff was dishonest

because at some point the Plaintiff said he had already paid his lawyer, but he really had not.  This

statement has nothing to do with whether the company subsequently learned, by the time the letter

was written, that he had a fee dispute with his lawyer.  This is because the dishonesty the letter cites
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had occurred at the time the company “reimbursed” him for fees he had not yet paid.  The fact that

the board chairman later learned about the fee dispute does not change anything about the fact that

the company earlier believed it had been duped by the Plaintiff when it “reimbursed” him for fees

he had never paid.  In fact, the chairman’s knowledge about the fee dispute underscores the point

of the quoted paragraph because it emphasizes that the fees still had not been paid.  

In sum, the company’s letter expresses anger at Plaintiff for his dishonesty in accepting and

not paying fees that the company believed had already been paid.  Nothing about an ongoing dispute

with Plaintiff’s divorce lawyer bears on that issue.  Accordingly, there is no reason to believe the

privilege was abused.    

C. Intellectual Property

The Defendant also moves to dismiss the ninth and tenth claims of the complaint.  In these

claims, Plaintiff seeks a declaratory judgment and an accounting relating to the intellectual property

he developed at Orion.  According to the complaint, Verfuerth created some seventy “items of

Intellectual Property Work Product.”  (ECF No. 1 at 559.)  During his employment, Verfuerth

assigned eight of these items to the company, for which he received monthly payments, and

ultimately he and the company negotiated a $950,000 payment to transfer ownership of the eight

pieces of intellectual property.  According to the complaint, the Defendant is unlawfully retaining

ownership of all of the other intellectual property that was not part of that agreement.  

The Defendant moves to dismiss these claims on the ground that a 2008 employment

agreement assigned “all right, title and interest in and to all Intellectual Property Work Product . .

. developed, discovered made, authored or conceived by [Plaintiff], whether prior to the date of [the]

Agreement or during the term of [the] Agreement.”  (ECF No. 13, Ex. A at 2.)  Thus, because the
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agreement clearly assigns all of the intellectual property to Orion, Orion believes these claims lack

any merit.

Plaintiff protests that the agreement Orion refers to was not made a part of the complaint,

and in any event he disputes the authenticity of the document.  Plaintiff concedes that he referred

to the 2008 Employment Agreement in his complaint (describing it as a “purported” agreement),

and thus in many cases it would be fair game for the defendant to cite the agreement itself even

though it was not attached to the complaint. 

The Seventh Circuit “has been relatively liberal in its approach to the rule articulated in

Tierney [v. Vahle, 304 F.3d 734, 738 (7th Cir. 2002)] and other cases.”  Hecker v. Deere & Co.,

556 F.3d 575, 582 (7th Cir. 2009).  That rule allows matters outside the pleadings to be considered

if they were referred to in the complaint and central to the plaintiff’s claim.  “The concern is that,

were it not for the exception, the plaintiff could evade dismissal under Rule 12(b)(6) simply by

failing to attach to his complaint a document that proved that his claim had no merit.”  Tierney, 304

F.3d at 738.  But Plaintiff argues this exception does not apply when the plaintiff contests the

authenticity of the agreement, because that raises a factual issue that cannot be resolved in the Rule

12(b)(6) context.  If discovery is required, the court would have to convert the motion into one for

summary judgment under Rule 56.  Id. at 739.

But can a motion to dismiss be overcome simply by raising a conclusory and unsupported

claim of inauthenticity?  The 2008 agreement is signed by someone purporting to be Neal Verfuerth,

and nothing in the Plaintiff’s complaint or response brief suggests the signature is a forgery.  Being

a publicly traded company, Orion had to file its material agreements with the Securities and

Exchange Commission, and the 2008 agreement with its CEO was certainly material.  The
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agreement Orion filed in an April 17, 2008 8-K is exactly the same as the document the Defendant

cites in this action, and its authenticity is attested to in that filing by the company’s chief financial

officer and treasurer.  (ECF No. 20-1.)  Moreover, in the same 8-K, the company’s explanation of

the agreement indicates that one of its key purposes was to transfer to the company all of

Verfuerth’s intellectual property.  (Id.)  In spite of these six-year-old public filings attesting to the

agreement, and telling the investing world at large about the agreement, the Plaintiff asks the court

to believe that he never signed the document.  Surprisingly, Plaintiff’s response brief gives no hint

of what the “significant issues regarding the authenticity of the document” are.  (ECF No. 16 at 22.)

Instead, the dispute simply appears to be Plaintiff’s subjective belief that his agreement did not

cover any more than the eight pieces of intellectual property he had assigned to the company.

Under Twombly, supra, it is not enough to make noises about authenticity without backing

them up with at least something.  Here, any information about authenticity would be well within the

Plaintiff’s own knowledge base for the simple reason that his signature appears on the document.

If it is not his signature, he would be able to claim forgery.  But in the face of public filings not just

alluding to the document but highlighting it, a claim cannot survive without something more than

a conclusory assertion that the document is not legitimate.   1

D. Economic Duress

Orion also moves to dismiss the Plaintiff’s economic duress claim on the ground that

“economic duress” is not itself a claim; it is a state of affairs.  In some instances it can be a defense
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to enforcement of an otherwise valid contract.  But “economic duress is a creature of contract law

that allows the victim to rescind a contract. It is not a tort in and of itself, which would allow

damages.”  Mancini v. Mathews, 306 Wis.2d 850 n.7, 743 N.W. 2d 167, 2007 WL 3355460, *5

(Wis. Ct. App. 2007).  Mancini is an unpublished opinion, and there is apparently some confusion

in Wisconsin law as to whether economic duress can stand on its own as a tort.  See, e.g., JPM, Inc.

v. John Deere Indus. Equipment Co., 934 F.Supp. 1043, 1046 (W.D. Wis. 1995).  But in the state

supreme court’s decision addressing economic duress, it addressed the claim as a defense to a

contract, not as some kind of independent claim.  Wurtz v. Fleishman, 97 Wis.2d 100, 110, 293

N.W.2d 155 (1980).  See also Calamari and Perillo On Contracts § 9.9 at 329 (5th ed. 2003)

(recognizing that “the tort of duress has been recognized only in ‘odd cases.’”)  Thus, absent some

clear guidance from the Wisconsin courts, I could not conclude that economic duress exists as a

stand-alone tort claim in Wisconsin.  

But even assuming such a claim existed, Plaintiff has not adequately pled a claim for

economic duress.  The factors cited by the Supreme Court in Wurtz are as follows:

1. The party alleging economic duress must show that he has been the victim of a
wrongful or unlawful act or threat, and

2. Such act or threat must be one which deprives the victim of his unfettered will.
As a direct result of these elements, the party threatened must be compelled to make
a disproportionate exchange of values or to give up something for nothing. If the
payment or exchange is made with the hope of obtaining a gain, there is not duress;
it must be made solely for the purpose of protecting the victim's business or property
interests. Finally, the party threatened must have no adequate legal remedy.

97 Wis.2d at 109-110, 293 N.W.2d at 160.  

Here, Plaintiff alleges that he was forced to give up his role as CEO, his severance package

and other economic benefits he would have received had he not been terminated for cause.  In
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addition, he was prohibited from communicating with the company even though he was a

shareholder and director.  In return for giving up his post and the financial benefits, he alleges he

received absolutely nothing in return.  Thus, he engaged in a “disproportionate exchange” in which

he gave up something for nothing.  

But this series of events would apply to almost any situation in which an employee was

fired.  The employee being sacked does not generally get to negotiate terms on the way out, but does

that mean there is some kind of actionable economic duress?  The reason “economic duress” does

not come into play in the termination context is that it requires a “transaction” that the plaintiff was

coerced into by virtue of an unlawful or wrongful act.  Here, there is no such transaction—there is

simply a run-of-the-mill firing.  It is a one-sided event. 

Finally, to constitute economic duress, “the party threatened must have no legal remedy.”

Id.  It is hard to argue that there is no legal remedy here, when the Plaintiff filed a lawsuit bringing

no fewer than fourteen causes of action based on the conduct he alleges to be economic duress.  In

sum, to the extent such a claim even exists, the economic duress claim will be dismissed.

E. Exclusion from Shareholders’ Meetings

Finally, Orion moves to dismiss the fourteenth claim, which alleges “exclusion from annual

shareholders meetings.”  Under Wisconsin law, as well as the company’s bylaws, shareholders have

the right to vote their shares.  Wis. Stat. § 180.0721.  But Orion points out that nowhere in the

statutes or elsewhere is there a right to attend shareholder meetings in person.  Attendance in person

implicates the company’s physical property rights, which include the right to admit or exclude

anyone, including shareholders.  Without any statutory authority to the contrary, we must presume

that the company may reasonably exercise its property rights in its discretion.  Here, according to
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the complaint, the Defendant viewed Plaintiff as a security risk given the acrimonious termination

and allegations.  (ECF No. 1 at ¶ 463.)  Indeed, it is common that employees who have been fired

will become hostile, and many ex-employees of corporations are also stockholders.  Given these

circumstances, it is perfectly reasonable for a company to retain the right to police its own premises,

and therefore it would be surprising if the mere ownership of stock entitled an individual to

unqualified access to a company’s premises every time it holds a shareholders’ meeting.  Without

any precedent for such a claim, I will decline the invitation to find a cause of action based on being

barred from shareholders’ meetings.  

F. Motion to Strike

The Defendant has also filed a motion to strike any portions of the complaint that were not

the subject of the motion to dismiss.  Citing Rule 8's requirement of a “short and plain statement

of the claim,” it notes that 96 pages and 612 paragraphs is neither short nor plain.  Fed. R. Civ. P.

8(a).  Some 73 of the complaint’s pages fall into the category of background information.

The typical complaint filed in federal court is somewhere between four and twelve pages.

Bennett v. Schmidt, 153 F.3d 516, 517 (7th Cir. 1998) (noting that “[t]welve pages is longer than

the model complaints appended to the Rules of Civil Procedure.”)  Plaintiff concedes, as he must,

that his complaint is unusually long—some ten times longer than average.  He also concedes that

there are several cases supporting the view that lengthy complaints may be dismissed.  But he

distinguishes the complaints addressed in those cases on the basis that in addition to their length,

they were also confusing or unintelligible.  By contrast, his complaint, though lengthy, is clear and

does not prejudice the Defendant in any way by its length.  

One helpful benchmark is the page limit on briefs filed in support of dispositive motions.
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Under local rules, a brief may be no longer than thirty pages, and of course the brief is where parties

argue the merits of their claims.  Civil L. R. 7(f).  It should go without saying that a complaint,

which is really just a formal notification of what the claims are, should not be more than three times

the length of a summary judgment brief.

The Plaintiff claims the Defendant is not prejudiced by the length, but that is not true.  The

rules require a response to each averment—an admission, a denial, or a statement that the Defendant

lacks sufficient knowledge.  Fed. R. Civ. P. 8(b).  Requiring the Defendant to pay his attorneys to

file considered responses to 73 pages of background facts definitely falls into the category of

prejudice.  

That the complaint is too lengthy is obvious, but the solution is less so. Dismissal with

prejudice would clearly be unwarranted, given the Federal Rules’ policy of reaching the merits of

cases rather than dismissing them for procedural or rules violation.  Dismissal without prejudice

would allow the Plaintiff to cure the defects by filing an amended complaint.  But that would take

time, and there is no guarantee that the defects would be cured, which would generate additional

motion practice.  Having reviewed the complaint, I conclude that the best course is simply to strike,

as immaterial, the entire “background” section from ¶ 17 to ¶ 470.  Fed. R. Civ. P. 12(f).  The

practical effect of this is that the Defendant will not be required to draft and file responses to more

than four-hundred paragraphs of background information.  Instead, it need only confine its efforts

to responding to the (surviving) claims lodged against it.  Accordingly, the motion to strike will be

granted.

G. Supplemental Response

Finally, Plaintiff recently filed a motion seeking leave to file a supplemental response, as
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well as the supplemental response itself.  The response purports to respond to the Defendant’s

reliance on SEC filings to establish its defense to the intellectual property claims.  But the response

simply cites documents that pre-date the 2008 SEC filing.  There is still no indication as to why or

how the 2008 agreement is somehow inauthentic, however.  The entire purpose of the 2008

agreement was to transfer the intellectual property to Orion.  Thus, it comes as no surprise that prior

documents would show that Orion did not already own that intellectual property in, say, 2007.  The

motion will be denied.

III. Conclusion

For the reasons given above, the partial motion to dismiss is GRANTED and claims two,

seven, nine, ten, thirteen and fourteen are DISMISSED.  The motion to strike is also GRANTED.

Paragraphs 17 through 470 are stricken from the complaint.  The motion to take judicial notice of

SEC filings is GRANTED.  The motion to file a supplemental response is DENIED.  Defendant

shall file its answer to the complaint within twenty days of this order, or on or before November 24,

2014.  In the meantime, the clerk is directed to place the case on the calendar for a telephonic

scheduling conference.

SO ORDERED this 4th day of November, 2014.

   /s William C. Griesbach                         
William C. Griesbach, Chief Judge
United States District Court
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

NEAL VERFUERTH,

Plaintiff,

v. Case No. 14-C-352

ORION ENERGY SYSTEMS, INC.,

Defendant.

DECISION AND ORDER

The Plaintiff filed a lengthy complaint alleging no fewer than fourteen causes of action

arising out of his termination from the position of CEO of Defendant Orion Energy Systems, Inc.,

a publicly-traded company.   In a November 4, 2014 decision, this Court dismissed several claims1

that had been the subject of a motion to dismiss.  Following discovery, the Defendant filed a motion

seeking summary judgment on the rest of the claims.  The Plaintiff also filed a motion seeking

partial summary judgment.  For the reasons given below, the Defendant’s motion will be granted

and the Plaintiff’s denied.

I. Background

Some of the background underlying this action was provided in this Court’s previous

decision on the Defendant’s motion to dismiss.  (ECF No. 35.)  The Plaintiff served as the CEO of

 As noted in this Court’s decision on the motion to dismiss and herein, several of the claims1

are not even bona fide causes of action.  “[T]he shotgun approach may hit the target with something
but it runs the risk of obscuring significant issues by dilution.” Gagan v. Am. Cablevision, Inc., 77
F.3d 951, 955 (7th Cir.1996) (Evans, J.).  “It goes without saying that a plaintiff with a solid case
does not need to file a shotgun complaint.” Byrne v. Nezhat, 261 F.3d 1075, 1130 n. 108 (11th Cir.
2001). 
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Orion Energy Systems, a public company he founded, for some five years.  During his tenure, he

alleges that he became bothered by a number of issues, including the conduct of his company’s

board of directors, the performance of outside counsel, and a lawsuit brought by a former employee. 

Throughout that period, he routinely certified that the company’s SEC filings were complete and

accurate, and that no material information had been omitted from its reports.  

A. Problems with Foley & Lardner

According to Verfuerth, in 2008 he learned from Foley & Lardner lawyer Steve Barth that

a former employee, James Prange, had been involved in stock manipulation soon after the company

went public.  Verfuerth alleges he then “instructed” Barth to lead an investigation into the issue,

but he never heard back from Barth.  (ECF No. 83 ¶ 10.)  In any event, four years later Verfuerth

believed that the Foley & Lardner law firm might have had a conflict of interest with respect to an

unrelated state contract.  (Id. ¶ 18.)  Verfuerth also “participated in a number of conversations”

regarding holding Foley & Lardner accountable for other problems he perceived, including his

belief that Foley had been overbilling the company, in violation of their retainer agreement.  This

became an issue in 2012 when the SEC began investigating the company for unrelated issues. 

Some board members wanted Foley to handle the SEC inquiry, but Verfuerth believed that would

pose a “conflict” because Foley had been overbilling the company (in his view) and Foley had itself

handled earlier SEC filings, such as 8-Ks.  (ECF No. 84 at ¶ 52.)  He also asked Foley’s Steve Barth

to resign as outside counsel, telling the board chairman that keeping Barth engaged would violate

their fiduciary duties as directors.  (Id. at ¶ 7.)  Barth did appear to resign, but then became involved

in September 2012 with other board members, operating (again, in Verfuerth’s view) under a “code

of silence,” to develop a “game plan” for replacing Verfuerth.  (ECF No. 80 at 5.)  He remains the

company’s lawyer.

2
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B. Problems with the Board

In addition to his concerns about Foley & Lardner, Verfuerth was also unhappy with his

company’s board of directors.  In July 2012, Verfuerth learned that a board committee meeting had

taken place at a bar on the night before the meeting was scheduled.  He viewed this as a violation

of fiduciary duties and possible SEC infraction.  (Id. at ¶ 29.)  “I believed this meeting was

unethical and inappropriate conduct and a violation of the Board Members’ fiduciary duties as well

as the Orion Code of Conduct which is required by SEC. [Company lawyer] Paul Kardish informed

me that this conduct violated our code of conduct as the meeting participants had been consuming

alcohol all evening. Kardish informed me that this conduct likely violated bylaws and state statutes

regarding proper notice for meetings and altering meeting minutes.” (Id. at ¶ 43.)  In addition to his

concerns about the board meeting, he believed it was “fraud” for the company to represent in some

of its public disclosures that a board member, Michael Altschaefl, was a CPA, because Altschaefl’s

CPA license had lapsed a few years earlier.  Verfuerth sought to have Altschaefl removed from the

board.  (Id. at ¶ 38.)  He also learned in August 2012 that board member Mark Williamson had a

consulting business that had done work for competitors of Orion, and Verfuerth sought

Williamson’s removal from the board as well.

C. SEC Investigation and 8-K

In August 2012, the SEC subpoenaed Orion, seeking a variety of documents and

information about inventory, revenue and other matters, apparently arising from its relationship

with Solyndra, the failed solar startup company.  The company filed an 8-K regarding the SEC

matter, but in Verfuerth’s mind the filing was not accurate.  In his view, the company should have

used the occasion to make additional disclosures, including information about his belief that two

board members had conflicts of interest and that the company had been misrepresenting board

3
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member Altschaefl as a CPA “despite the fact that his CPA license had expired.”  (ECF No. 83 at

¶ 41, 37.)  Verfuerth does not say why those disclosures would have been relevant to the SEC

inquiry, or why they would have been material.

 Verfuerth decided he wanted to use the occasion of the SEC investigation into the

company’s Solyndra relationship to raise the other issues he had identified, including insider

trading, violations of disclosure rules, problems with the company’s intellectual property, and

conflicts of interest among board members.  (ECF No. 83 at ¶ 31.)  To that end, he began voicing

his intention to meet with the SEC and expressed a refusal to sign the upcoming 10-Q statement for

the period ending September 30, 2012, despite having signed off on all of the company’s previous

filings.  In a meeting with the company’s chairman of the board, Verfuerth states that he expressed

his litany of concerns as follows:

On August 29, 2012 I met with Mr. Kackley, at his insistence, at my condominium
in Minocqua, Wisconsin.  During our conversation I informed him of the
investigations that [lawyer] Mr. Kardish had been doing which had provided
validation of the many issues of concern to me, including the matters mentioned in
this declaration. These included Mr. Prange’s stock manipulation, liabilities
resulting from the Foley firm’s substandard work product (including Mr. Prange’s
defamation lawsuit), Mr. Prange’s involvement with Board members, and risks
related to possible patent infringement claims related to Intelite.  I reasonably
believed the failure to make disclosures required per full disclosure rules would
cause irreparable harm to the company’s finances and reputation, and could be a
fraudulent misrepresentation.

(Id. at ¶ 74.)

The “possible patent infringement” Verfuerth alludes to involves the fact that he had learned

that another company had filed for a patent on a similar product.  According to Verfuerth, the board

was unaware of these problems until he brought them to light. 

In 2012, according to the company, the board members became increasingly disenchanted

with the Plaintiff’s performance as CEO, citing the company’s poor stock performance and what

4
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some on the board viewed as his distraction by a lawsuit brought by Prange.  It is not clear whether

the board’s decision was precipitated by Verfuerth’s recent efforts to have two of its members

removed.  Board Chairman Kackley indicated that Verfuerth seemed preoccupied with things like

fee disputes with Foley & Lardner and the firm’s quality of work, as well as some of the  other

issues mentioned herein, rather than creating any kind of business strategy or taking responsibility

for the company’s course of action.  (ECF No. 94-7 at 23.)  (Despite countless pages of briefing,

Verfuerth has not explained to this court why he was so interested in revisiting the “stock

manipulation” that occurred in 2008.)  In Kackley’s view, Verfuerth had also done an about-face

on their decision to place Steve Barth on the board of directors as corporate secretary.  On

September 21, 2012 the directors met to consider whether Verfuerth should be removed as CEO

and, on September 27, they voted to reassign him from the CEO position to “chairman emeritus,”

essentially an honorary position.  

This reassignment triggered a period of negotiations between Verfuerth and the company.

In October, Verfuerth and the company were negotiating a severance package and release, as well

as various consulting arrangements, but Verfuerth ultimately did not sign a completed agreement. 

One disputed item involved the fact that the company had earlier given him money intended to

cover expenses relating to his divorce, but it came to light that Verfuerth had kept the money rather

than paying his divorce attorney.  Verfuerth said that he was in a fee dispute with his attorney, but

the board demanded that he return the funds to the company.  Without any agreement on the issue,

the board chairman, James Kackley, began proceedings to terminate Verfuerth’s employment

entirely.  A special meeting of the board was scheduled for 8:00 a.m. on November 8, 2012.  

At 7:17 that morning, Verfuerth circulated what he described as a “whistleblower” email

to several board members: 

5
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Please accept this e-mail as a formal complaint registered with you as the Chairman
of the company Nominating and Governance Committee pursuant to the Orion
Energy Systems Inc Whistle Blower Policy, as well as the Sarbanes Oxley Act [of]
2002. . . . My Concerns/Complaints are numerous with many of them being already
brought to the attention of Jim Kackley as Chairman of the Board.  I have
considerable evidence that will document my rapid demise within the company as
retaliation against me for pursuing/exposing actions and ongoing activities that have
to date negatively impacted the price per share of our stock.  These issues include
but are not limited to . . . Corporate Waste, Violations of the Orion Code of
Conduct, Breach(s) of Fiduciary Duty[,] Breach(s) of Attorney Client Privilege. 
Specific examples of these activities include but are not limited to 1) Tampering
with/filing of false documents i.e. Compensation Committee meeting minutes and
Documents included in the Prange vs. Orion legal proceeding 2) Unauthorized
written communication(s) between our former Foley securities counsel and Joe
Hildebrandt, and a non employee shareholder/consultant named Jim Naleid
(April/May 2006 pre IPO) . . . 3) Evidence of a group of Orion senior executives
organized by Naleid and Prange that were meeting regularly . . . to undermine my
authority, and my business execution strategies.  4) I have sworn affidavits from
several individuals that made statements under oath that Jim Prange has vowed to
destroy me, these statements also contain numerous inferences as to Pranges
abilities and / or direct involvement in the manipulation of our stock. 5) John
Scribante being named as CEO after long and thoughtful deliberation.  I believe the
truth is John was offered the position as CEO because [inside counsel] Paul Kardish
had just recently brought to the attention of the Comp Committee Chairman Mark
Williamson the fact that the amended employment agreement drafted by [Foley
attorney] Barth, executed by Kackley while he was Pres/COO had no non-compete
language covering Solar panel sales.  Consider the fact that the Employment
agreement was drafted simultaneously with the Solyndra Contract and the
establishment of the New Orion Division, set up to sell Solar.  We had a situation
that would allow the President of our new division to walk out the door, with 30-50
million dollars in business, and not be able to do a damn thing about it.  There are
numerous other issues relating to Scribante, that I describe in detail in a letter
written to Kackley and cc to Barth just a few days ago which I will attach.  As part
of the preparation for the Prange lawsuit I was exposed to a considerable amount
[of] evidence that’s been deliberately suppressed as part of an ongoing Conspiracy
to cover up these activities.  Insider trading??  Given the overall dollars involved,
the volatile history of our stock price, trading volume swings > 5 million shares
opening day of trading.  I suspect the participants in this conspiracy have much to
lose financially, reputation, license to practice, maybe even criminal prosecution. 
They include members of the Orion Board of Directors past and present as well as
our Outside Counsel Steve Barth of Foley.  I will likely have another round of
violations that I’m still in the process of collecting data, and discussing with my
attorneys.

6
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More recently the final cover-up is part of another multi faceted violation of our
code of conduct.  Driven primarily by Williamson, Barth and most recently
Altschaefl have been trying to extort me into signing an extremely onerous non
standard release as part of the Severance I’m entitled to, and should have received
already.  The problem is my unwillingness to forgo my rights as a Shareholder, to
include the purchase of additional shares and my set on the board.  Furthermore I
question why the company insists on including an all encompassing
indemnification, hold harmless, agree never to sue for their outside counsel.
What are they afraid of . . . .

Respectfully submitted,
Neal R. Verfuerth
Founder / Shareholder
Board member

(ECF No. 63-5.)

Although Verfuerth described his email as a “whistleblower” email, he did not make any

filings or otherwise communicate his concerns to the SEC.  (ECF No. 104-4.)  

Later that morning, the Board (including Verfuerth) met and voted to terminate his

employment for cause.  In a letter issued the next day, the Board explained that its action was due

to the following:

1. Your acts of dishonesty, misappropriation and conversion of Company funds
in connection with your retention of the Company’s “reimbursement” to you of
$90,000 of attorney fees (grossed up for taxes).  These attorney fees were claimed
by you to have been incurred in connection with your divorce, but you have not paid
these fees to your divorce attorney and you have not accounted for such fees, even
after the October 22 written request to do so.

2. Your serial violations of the terms and conditions of your September 27,
2012 Board Directives Letter (including the Company’s October 22 written warning
to you) as a result of your:

a. Disparagement of John Scribante
b. Contacting Scott Jensen to obtain information about the Company’s significant
shareholders
c. Contacting shareholders in an attempt to form a dissident shareholder group.

(ECF No. 60-5.)

7
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II. Analysis

Summary judgment is proper when “the pleadings, depositions, answers to interrogatories,

and admissions on file, together with the affidavits, if any, show that there is no genuine issue as

to any material fact and that the moving party is entitled to judgment as a matter of law.” Fed. R.

Civ. P 56(c). When determining if a genuine issue of fact exists, the court must view the evidence

and draw all reasonable inferences in favor of the party opposing the motion. Bennington v.

Caterpillar Inc., 275 F.3d 654, 658 (7th Cir. 2001); see also Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 255 (1986). When parties file cross-motions for summary judgment, each movant must

satisfy Federal Rule of Civil Procedure 56's requirements. See Cont'l Cas. Co. v. Northwestern Nat'l

Ins. Co., 427 F.3d 1038, 1041 (7th Cir. 2005).

A. Sarbanes-Oxley Whistleblower Claim

1. Protected Activity: Transforming Everyday Corporate Issues into “Fraud”

As will be seen below, this case presents the unusual scenario in which a CEO claims to

have been a “whistleblower” about his company’s failure to disclose material facts to shareholders

during the same period he himself was certifying that his company’s disclosures were complete. 

Section 1514A(a) of the Sarbanes–Oxley Act (SOX) provides whistleblower protection for

employees of publicly-traded companies by prohibiting employers from retaliating against them

for “any lawful act done by the employee . . . to provide information, cause information to be

provided, or otherwise assist in an investigation regarding any conduct which the employee

reasonably believes constitutes” mail fraud, bank fraud, securities fraud, or violation of any rule

or regulation of the SEC, or any federal law relating to fraud against shareholders, when the

information or assistance is provided to a person with investigatory authority. 18 U.S.C. §

1514A(a).  As noted earlier, Verfuerth did not provide any information to the SEC or any other

8
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typical investigatory authority.  Instead, he relies on the fact that he told various members of the

Board of Directors about his concerns about the company’s disclosures.  I assume here (it is not

argued otherwise) that a company’s board of directors—the only entity to which the Plaintiff

arguably provided any information—could be a “person with supervisory authority over” the CEO,

and thus it is conceivable that a CEO could be a whistleblower if he reported qualifying information

to his Board.  18 U.S.C. § 1514A(a)(1)(C).   2

To prevail under this provision, an employee must prove by a preponderance of the evidence

that “(1) she engaged in protected activity; (2) the employer knew that she engaged in the protected

activity; (3) she suffered an unfavorable personnel action; and (4) the protected activity was a

contributing factor in the unfavorable action . . . . If the employee established these four elements,

the employer may avoid liability if it can prove ‘by clear and convincing evidence’ that it ‘would

have taken the same unfavorable personnel action in the absence of that [protected] behavior.’” 

Harp v. Charter Commc'ns, Inc., 558 F.3d 722, 723 (7th Cir. 2009) (quoting Allen v. Administrative

Review Board, 514 F.3d 468, 475–76 (5th Cir. 2008)).  To prevail on such a claim, the employee

must subjectively believe that his employer was acting unlawfully, and that belief must also be

objectively reasonable.  Id.  

As set forth in Verfuerth’s own “whistleblower” email, he believed members of the board

were engaged in “retaliation against me for pursuing/exposing actions and ongoing activities that

have to date negatively impacted the price per share of our stock.  These issues include but are not

The Plaintiff claims he told board members that he wanted to arrange a meeting with a2

Scott Tandy of the SEC.  (ECF No. 83 at ¶ 42.)  But there is no evidence that he actually provided
any information to the SEC, except for forwarding a copy of his “whistleblower” email to an SEC
employee after he was terminated.  There is no indication that the SEC ever took any action, nor
that any shareholder lawsuits resulted from his disclosures.  

9
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limited to . . . Corporate Waste, Violations of the Orion Code of Conduct, Breach(s) of Fiduciary

Duty[, and] Breach(s) of Attorney Client Privilege.”  (ECF No. 63-5.) Sarbanes-Oxley, however,

does not provide protection for complaining about things like “waste,” violations of codes of

conduct or breaches of fiduciary duty or attorney-client privilege.  Instead, under 18 U.S.C.

§ 1514A(a), only allegations about illegal fraud (mail fraud, wire fraud, securities fraud, etc.) are

protected.  Based on Verfuerth’s own “whistleblower” email, therefore, it would seem dismissal

would be a simple matter—Sarbanes-Oxley simply is not concerned with a CEO’s opinions about

law firm billing or company waste because these concerns have nothing to do with fraud.

Perhaps recognizing that problem, in this case Verfuerth has developed a theory by which

he attempts to transform his complaints about non-fraudulent, run-of-the-mill corporate problems

into claims of securities fraud.  For example, as he sees it, he was not merely complaining about

being undermined as the CEO or about corporate waste, for example, he was telling the board that

the company needed to report these problems to shareholders.  Under this theory, by telling board

members that certain things must be disclosed, he was simultaneously informing them (even if only

implicitly) that their failure to disclose such things would constitute securities fraud.  That, in a

nutshell, is how he attempts to recast his various grievances to board members into

“whistleblowing” activity about fraud.  

To support this effort, Verfuerth’s proposed findings of fact set forth a litany of sometimes

vague and almost off-handed observations and seemingly unrelated anecdotes about various events

or issues that apparently made him uncomfortable during his tenure as CEO—all of which he now

casts as potential securities law disclosure violations.  As set forth below, however, his claims face

hurdles that prove insurmountable.

10
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 a. A Person Cannot “Blow the Whistle” on the Entity to whom he Reports

Unlike the typical whistleblower action, the Plaintiff here has not uncovered some sort of

underlying illegality or fraud and then presented that information to the board.  Instead, Verfuerth

is alleging that the “fraud” was being committed by the board itself when it failed to follow his

advice and disclose certain information to shareholders.   The problem with this line of argument3

is that, even if true, Verfuerth’s conduct does not constitute whistleblowing.  Simply telling a

person he might be committing fraud is not whistleblowing.  The statute protects the providing of

information to “a person with supervisory authority over the employee (or such other person

working for the employer who has the authority to investigate, discover, or terminate misconduct),”

the implication being that the supervisory person will then be able to investigate the reported

misconduct and end it.  18 U.S.C. § 1514A(a)(1)(c).  Thus, a typical whistleblower reports conduct

by person X to agency Y, which then investigates the matter.  It does not make sense, however, to

report conduct by person X to person X.  X cannot be expected to investigate itself.  Here,

Verfuerth was merely telling the Board about his opinions as to its disclosure obligations.  Both

logically, and as a matter of statutory interpretation, this means the reported misconduct has to

involve someone other than the supervisory person who receives the report.  Otherwise, all we have

is simply a run-of-the-mill job-related dispute.

Discussion and even disagreement with supervisors over job-related activities is a
normal part of most occupations. It is entirely ordinary for an employee to fairly and
reasonably disagree with a supervisor who overturns the employee's decision. In
complaining to his supervisors, Willis has done no more than voice his

It is unclear whether he is alleging that the board prevented him from making disclosures3

(as the CEO), or whether he believes the board itself was responsible for making the disclosures. 
Either way, his argument is that the board was engaging in fraud by not following his advice to
make the disclosures described herein. 
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dissatisfaction with his superiors' decision. He has taken no action to bring an issue
to the attention of authorities in a position to correct fraudulent or illegal activity.

Willis v. Dep't of Agric., 141 F.3d 1139, 1143 (Fed. Cir. 1998).

Suppose Verfuerth caught a board member in the act of stealing company funds.  Telling

that person that he is stealing is not “whistleblowing,” it is simply accusing that person of illegal

activity.  If he wanted to be a whistleblower, he could report the matter to the full Board, or to an

appropriate agency.  But if he simply voices an opinion about what the member should be doing,

he has not blown any whistles. 

In sum, Verfuerth seems to have voiced disagreements with various board members about

the company’s disclosure obligations, but simply telling someone he thinks they should disclose

information is not blowing the whistle on anything.  Essential to the concept of whistleblowing is

the reporting of another person’s conduct to an appropriate entity, and there is no evidence that such

activity occurred here.

b. Verfuerth’s Opinions about Disclosure were not “Information” about Illegal

“Conduct” to the Board

A second, related, problem is that the Plaintiff does not explain how telling someone to

report things is the kind of communication that fits the statute’s definition of “whistleblower.”  To

recall, the statute protects a whistleblower who “provide[s] information . . . or otherwise assist[s]

in an investigation regarding any conduct which the employee reasonably believes constitutes” mail

fraud, bank fraud, securities fraud, etc.  18 U.S.C. § 1514A(a).  A Plaintiff’s beliefs about what

information the company should make public are not themselves whistleblowing activity—they are

simply his opinions about the company’s reporting obligations.  Simply saying “I think we should

disclose X, Y, and Z” does not constitute “information” about fraudulent “conduct.” 
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This is unwittingly demonstrated by the securities law expert the Plaintiff has hired.  In

discussing the alleged conflict of interest Verfuerth perceived in Foley & Lardner’s representation

of the company in its dealings with the SEC, the expert noted that “[e]ven if the board ultimately

decided to retain Foley & Lardner for this task, Verfuerth airing his concerns was a critical part of

making sure that such was an informed decision.”  (Id. at 12.)  That, in a nutshell, is exactly what

occurred here.  Verfuerth might have been perfectly reasonable in “airing his concerns,” but airing

concerns is not whistleblowing.  Instead, he and the Board were engaged in a give-and-take

discussion so that the Board could make an informed decision.  

This applies to all of Verfuerth’s opinions about what the company should have disclosed. 

For example, supposing that there were valid concerns about the company’s patents, that does not

constitute “information” about “conduct” that Verfuerth could reasonably have believed would

constitute fraud.  18 U.S.C. § 1514A(a).  The fact that another company filed for a patent is not, of

course, fraud.  Nor is Orion committing fraud simply by investigating the potential issue.  Once

again, all we are left with is Verfuerth’s assertion that he believed the company should disclose the

patent issue to the public, and that he voiced that opinion to one or more members of the Board. 

But a belief that something should be disclosed is not itself information about conduct constituting

fraud.  Acting as the CEO, Verfuerth was giving advice, not reporting conduct.  Section 1514A's

“critical focus is on whether the employee reported conduct that he or she reasonably believes

constituted a violation of federal law.” Villanueva v. U.S. Dep't of Labor, 743 F.3d 103, 109 (5th

Cir. 2014).  Notably, nowhere did Verfuerth actually blow the whistle on conduct.  Instead, all he

alleges is that he told the board what kinds of things it should disclose.  Naturally, the board itself

already knew what it had and had not disclosed, and so Verfuerth’s opinions were not

“information.”  
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The Plaintiff has not cited any precedent supporting the notion that the whistleblowing

statute would consider an opinion about disclosure expressed in a live conference call or personal

meeting to be providing information about fraudulent conduct.  Nor is any such precedent

imaginable.  Accepting Verfuerth’s line of argument would mean that thousands of corporate

executives, compliance officers and lawyers are “whistleblowing” every time they give advice

about information they believe should be disclosed.  There is no indication the statute intended to

protect such activity.  

In sum, informing various board members of one’s opinion that certain corporate problems

should be disclosed does not fall within the statute’s protections because (1) it is not

“whistleblowing” activity and (2) it does not provide “information” about fraudulent conduct.  18

U.S.C. § 1514A(a).

c. The “Stock Manipulation”

Above I have addressed the problems arising out of the fact that almost all of Verfuerth’s

complaints related to things like billing disputes, corporate waste, and other matters that do not

constitute fraud, and so they do not receive whistleblower protection unless one accepts Verfuerth’s

theory that the Board’s failure to disclose those things could have been securities fraud.  In some

communications, however, Verfuerth cites “stock manipulation,” a reference to the former

employee James Prange, who he believed had engaged in misconduct after the stock went public

in 2007.  In short, after the company’s first public earnings call, the stock dropped some 40% in

after-hours trading due to the release of some conflicting financial information.  The matter was

investigated by NASDAQ and was the subject of a shareholder lawsuit.  

It is conceivable that reporting information about stock manipulation to the Board could

constitute the reporting of information about fraudulent conduct, entitling a person to protection
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under 18 U.S.C. § 1514A(a), and so such a report would not necessarily suffer from the same

conceptual flaws described above.  One problem, however, is that the information in question was

already well-known to the board of directors.  In his deposition, Verfuerth remarked that he relied

on Steve Barth and the board “to do their jobs” after they learned about the alleged stock

manipulation, which was when he and the then-CFO had reported the matter to the board in 2008,

more than four years earlier.  (ECF No. 98 at 197-201.)  Moreover, the employee involved later

sued the company for defamation, as Verfuerth’s “whistleblower email” reflects.  Thus, it is clear

that the board already knew about the issue of “stock manipulation,” which of course had occurred

years earlier.  Thus, Verfuerth was not “whistleblowing” because he was not reporting any

“information” the board did not already know.   Accordingly, his concerns about the four-year-old4

stock manipulation incident do not constitute whistleblowing activity.

d. Plaintiff has Failed to Establish Why the Disclosures would have been Material

Above I have concluded that Verfuerth’s claim that telling board members to disclose things

did not constitute whistleblowing activity.  But even if his failure-to-disclose theory of

whistleblowing were viable, his brief nowhere even attempts to demonstrate why it would have

been fraudulent to keep the information he cited from shareholders.  Summary judgment is often

described as the “put up or shut up” moment in a lawsuit, Schacht v. Wisconsin Dep't of Corr., 175

F.3d 497, 504 (7th Cir.1999), and yet the Plaintiff leaves it to the court’s imagination to discern

why all of the litany of his complaints were so material that their omission from public filings

would have constituted fraud.  Securities laws, of course, do not require the disclosure of every

corporate problem or snafu.  Instead, “[t]o have an objectively reasonable belief there has been

And, as set forth below, Verfuerth never explains how the four-year-old information about4

what a former employee had done would have been material.   
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shareholder fraud, the complaining employee's theory of such fraud must at least approximate the

basic elements of a claim of securities fraud . . . . The elements of a cause of action for securities

fraud . . . typically include a material misrepresentation or omission, scienter, loss, and a causal

connection between the misrepresentation or omission and the loss.” Day v. Staples, Inc., 555 F.3d

42, 56 (1st Cir. 2009).  Thus, it is not enough to simply point to undisclosed information as though

the very failure to disclose it is fraud.  Instead, the Plaintiff must explain why the undisclosed

information was material and why he reasonably believed its omission would have caused

shareholder losses.  (Notably, no shareholder losses stemming from the matters Verfuerth cited

have ever been identified.)  Here, the Plaintiff’s brief is utterly silent as to why the failure to

disclose the information in question would have satisfied these elements of a securities fraud claim. 

The closest he comes is a footnote citation to an expert report, but a footnote is inadequate to create

genuine issues of material fact that require a trial.  This, on its own, would warrant summary

judgment in favor of Orion.

In the interests of completeness, I will consider the expert report cited in the footnote, but

I conclude it does not create an issue of fact.  In the report, University of Minnesota Professor

Richard Painter opines that it was proper for Verfuerth to investigate claims related to stock

manipulation in 2007 or 2008.  (ECF No. 86-22 at 8-9.)  Although it may have been proper for

Verfuerth to investigate, nowhere does Painter explain why the company would have needed to

disclose such matters in 2012, particularly since the matter was already the subject of an

investigation.  Nor could it be imagined how shareholders in 2012 would suffer any loss as a result

of learning that a former employee had manipulated company stock four or five years prior.  Such

information could not impact the company’s profitability outlook in any way, and so it would not

have been a material fact in any shareholder’s calculus as to whether to buy, sell, or hold. 
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Similarly, Painter opines that the company should have disclosed that Altschaefl’s CPA license had

lapsed, but does not explain why that disclosure would have been material or related to any loss

suffered by shareholders.  (Id. at 12.)  He states that accounting expertise is important on a board

of directors, but does not explain why an accountant whose license might be a year or two out of

date could not provide substantially equivalent accounting experience, particularly when the

accountant had extensive experience with the company.  This also ignores the fact that Altschaefl

was not the CFO of the company, but merely a member of the Board.  Absent some kind of

allegation about malfeasance or disciplinary actions taken against the accountant board member,

it certainly is not reasonable to infer that a typical shareholder would have found the information

material, and neither is it reasonable to infer that the stock price would have moved even a penny

based on the information.  (It is thus wholly unsurprising that the company did not disclose these

things to shareholders.)

As noted earlier, Professor Painter also opined that Verfuerth was acting reasonably when

he protested that Foley & Lardner should not be handling the SEC’s inquiry on behalf of the

company.  Painter explains that it could have been a conflict of interest for Foley to represent the

company when it had previously advised the company on securities disclosure issues.  (Id. at 11.) 

But once again, Verfuerth’s conduct is not on trial here, and whether or not his conduct was

“reasonable” is of no moment.  Instead, we are concerned with whether the Board of Directors was

committing fraud, either when it decided to continue using Foley & Lardner, or when it failed to

disclose to shareholders that it was using Foley.  The fact that it might have been reasonable for

Verfuerth to raise the issue has nothing to do with whether he was acting as a whistleblower about

fraudulent conduct.  In fact, Painter even acknowledges that there would have been nothing illegal

if the board had decided to retain Foley.  “Even if the board ultimately decided to retain Foley &
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Lardner for this task, Verfuerth airing his concerns was a critical part of making sure that such was

an informed decision.”  (Id. at 12.)  But, as noted above, “airing one’s concerns” does not meet the

statute’s definition of whistleblowing.  Instead, to be a whistleblower one must provide

“information” about “conduct” that constitutes fraud.  18 U.S.C. § 1514A(a).  

Finally, Professor Painter opines that Verfuerth had uncovered a problem with rights to the

company’s Intelite Control System due to the fact that another company had recently patented

similar technology.  (Id. at 10.)  Since the company had made statements about that system

implying that the technology was propriety to Orion, Painter believes the company had an

obligation to correct those statements.  But again, the opinion is simply conclusory.  There is no

general obligation to issue corrections to every public statement a company makes.  Instead, as set

forth above, it is only considered fraud if the information would have been material and could have

caused a loss to the investing public.  In his declaration, Verfuerth explains that the Intelite system

was important because the company might have to take a $12 million write-off of inventory.  But

he states that he later learned that the company took a large write-off because the product was not

compatible with LED technology—not because of intellectual property issues.  (ECF No. 84 at

¶ 24.) Thus, it remains opaque why the perceived issues surrounding the company’s patents would

necessarily have been material.  And, as set forth below, Verfuerth had certified that the company’s

financial statements were accurate and lacked any material omissions.

Verfuerth also states that he learned about potential patent problems resulting from an

application issued by a company called EmbedTek during the summer of 2012.  But the document

he cites is a memorandum documenting Orion’s internal investigation of the issue.  The report is

preliminary and actually favorable to Orion, noting that the technology disclosed in the EmbedTek

patent application may already be covered by Orion’s prior application.  (ECF No. 85-3.)  Neither

Verfuerth nor Painter explains why the company would have disclosed information about the
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company’s patents when its own investigation was ongoing and when initial results were positive. 

Notably, the Plaintiff never explains what the company should have disclosed.  Accordingly, I

conclude that the Plaintiff has not established a genuine issue of fact that he reasonably believed

the disclosures he sought would have been required by securities laws or regulations.  

e. The Company’s 2012 8-K was not Misleading

As noted earlier, Verfuerth believed one of the 8-K’s the company filed was incorrect.  He

explains this belief as follows:

Following receipt of the SEC subpoena [in 2012], the Board decided that
Orion needed to file a Form 8-K with the SEC regarding the subpoena to be drafted
by outside counsel as designated by the Board. 

[Atty. Steve] Barth was excused from the Board meeting for this discussion.
Nonetheless, Barth took it upon himself to draft an 8-K, then subsequently allowed
an unauthorized draft version of the 8-K to be filed with the SEC. Orion was unable
to rescind this improperly filed document which suggested uncertainty regarding the
potential impact of the subpoena, which was not expressed in the Form 8-K that had
been approved for filing.  The improperly-filed 8-K stated in part: 

“The Company is unable to predict what action, if any, might be
taken in the future by the SEC as a result of the matters are the
subject of the subpoena or what impact, if any, the cost of
responding to the subpoena might have on the Company’s financial
position, results of operations or cash flows.”

(ECF No. 84 at ¶ 57.)

According to Verfuerth, therefore, the “error” in the 8-K was the statement that the company

had been unable to predict the impact of the SEC investigation.  It is difficult to see how a

company’s cautionary statement about being unable to predict the future could have constituted

“fraud” or some other violation of the law.  Verfuerth does not even attempt to explain.  Moreover,

since the 8-K had already been issued, he does not explain what he thought should have been done

about it.  In short, there was nothing to blow the whistle on because the company’s disclosures were

already public.  As such, he did not “provide information” or “assist” with any investigation.  18

U.S.C. § 1514A(a).  
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2. Verfuerth’s own Certifications Demonstrate he did not Subjectively Believe Fraud was

Occurring

Above I have concluded that Verfuerth did not set forth a plausible case that fraud had

occurred.  For the reasons given below, I also conclude that Verfuerth cannot establish that he

subjectively believed that fraud was occurring either.  Verfuerth, as the CEO, was obligated to

certify the company’s annual and quarterly reports.  In such filings, Verfuerth certified that the

reports did not contain any untrue statements or omissions of material fact.  (See, e.g., ECF No. 61-

10.)  On August 9, 2012, just as he had for every previous quarter in the company’s existence, he

certified that the company’s quarterly report for the period ending June 30, 2012, “fairly presents,

in all material respects, the financial condition and results of operations of the Company.” 

(http://www.sec.gov/Archives/edgar/data/1409375/000119312512347689/d376785dex321.htm (last

visited August 15, 2016.)) The certifications were made pursuant to the Sarbanes-Oxley Act of

2002, 18 U.S.C. § 1350.

In 2013, long after his termination, Verfuerth made similar confirmations.  The shares of

stock that Verfuerth still owned had restrictions on them, and these restrictions could only be

released if the company issued a legal opinion to Wells Fargo, the broker holding the stock.  In

connection with providing such an opinion, Orion required that Verfuerth sign an affidavit

indicating that “Orion is in compliance with the Securities Exchange Act of 1934,” and that he

“knows of no material information with respect to Orion which has not been publicly disclosed by

Orion, and Seller will not sell the Shares in advance of the Seller otherwise publicly disclosing or

claiming previously undisclosed material information . . .”  (ECF No. 61-5.)  Verfuerth signed more

than one of these letters at various times in 2013.
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Thus, Verfuerth represented to the public and to Orion itself that there was no material

information that had not been publicly disclosed.  His explanation for signing off on every annual

and quarterly report is unconvincing.  He asserts that it was the subpoena from the SEC that made

him realize all of the disclosures discussed herein might be warranted, and that subpoena also

prompted his assertion that he would not be signing the 10-Q for the period ending September 30,

2012.  (ECF No. 84 at ¶¶ 74-81.)  But nowhere does he connect the subpoena from the SEC to any

of the multifarious corporate problems he wanted to disclose, such as “stock manipulation” (dating

from years earlier), billing disputes with Foley & Lardner, issues with various board members, or

intellectual property concerns.  In short, he does not explain why it would have been reasonable to

believe the company’s financial statements were accurate in 2008-2011, but suddenly inaccurate

beginning in the summer of 2012.  

This is bolstered by the fact that he confirmed to Orion in 2013, after his supposedly dire

disclosure concerns in 2012, that there were no material facts remaining undisclosed.  His

explanation for these confirmations, which were in the form of signed and notarized representation

letters, is his belief that “through my whistleblower filing I had publicly disclosed what information

I was aware of regarding Orion.”  (ECF No. 84 at ¶ 142.)  First, Verfuerth did not make any

“whistleblower filing” with the SEC; at best, he says, he has evidence that he visited the SEC’s

website several times.  The SEC stated that it had no record of “any information responsive” to a

whistleblower complaint filed by Neal Verfuerth relating to Orion Energy Systems, Inc.  (ECF No.

60-1), and has more recently re-confirmed that he never filed a complaint.  (ECF No. 104-4.)  5

The Plaintiff’s efforts to manufacture a genuine issue of material fact are not convincing. 5

He states that he pressed the “submit” button on the SEC’s website several times, but the fact
remains that the SEC has no record of any complaint from Verfuerth.  
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Thus, there is no evidence he actually submitted any kind of whistleblower complaint.  Even if he

had, Verfuerth does not explain why a complaint submitted on a government website would

constitute public disclosure of the information he was concerned about.  The fact is, in order to

remove the restrictions on his stock, he represented and warranted to Orion that there was no

material information remaining undisclosed.  His present statements to the contrary do not suffice

to create a genuine issue of fact.   Essick v. Yellow Freight Sys., Inc., 965 F.2d 334, 335 (7th Cir.6

1992) (party cannot create genuine issue of fact by contradicting earlier statements); Babrocky v.

Jewel Food Co., 773 F.2d 857, 861 (7th Cir. 1985) (same).7

In sum, Verfuerth has not established that he engaged in protected activity by expressing

his views about company disclosures to the Board of Directors.  Moreover, he has not established

a reasonable belief that such disclosures would have been required in order to avoid committing

securities fraud, and his own sworn statements to the contrary indicate that he did not believe the

company had concealed any material non-public information.  Instead, Verfuerth’s actions are

transparently suggestive of a pattern of last-ditch efforts to gain leverage over a board of directors

that clearly no longer wanted him to serve as the company’s CEO.  Accordingly, his SOX

whistleblower claim must fail.

Notably, Verfuerth has never pointed to any concrete implications of any of the information6

he purports to have been so concerned about.  In a typical 10b-5 securities fraud action, the
defrauded shareholders can point to a drop in share price after a significant piece of negative
information is disclosed.  That drop is evidence of loss as well as materiality.  Here, with all of the
information now public, Verfuerth has not identified a single news story or drop in share price
caused by any of the issues he thought have been disclosed earlier.  

With respect to his 2013 affidavit, Verfuerth has not suggested that somehow the company7

made all of the disclosures he wanted in the interim between his termination and the affidavit.
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B. Breach of Contract for Diminution of Duties

Verfuerth also alleges that his reassignment from the CEO position on September 27, 2012

constituted a breach of his employment agreement.  To compensate for the breach, he seeks

damages, reinstatement, and other unspecified relief.   8

Under his employment agreement, he was employed as the chief executive officer, and the

agreement further provided that he “shall serve in the position set forth above [i.e., CEO] in a full-

time capacity.”  (ECF No. 20-1 at 15, ¶ 3(a)(i).)  In the same paragraph, the agreement indicates

that “Executive shall have such duties and authority as is customarily associated with such

position.”  (Id.)  In Verfuerth’s view, because the agreement did not provide any other capacity in

which Verfuerth would serve, the demotion to “chairman emeritus”—a non-executive role—was

a breach of that agreement.

Orion responds that the employment agreement was never a guarantee that Verfuerth would

serve as CEO during the entirety of the agreement’s term.  For example, the agreement provides

that the company could terminate his employment, with or without cause.  (Id. at 17, ¶ 4(c).)  And

Verfuerth himself could end his employment voluntarily, of course.  If the company terminated him

without cause, then Verfuerth would be entitled to severance benefits.  Similarly, if he terminated

his own employment for Good Reason, as defined in the contract, he would also be entitled to

benefits.  Good Reason is defined as 

(i) a material diminution in the Executive’s Base Salary; (ii) a material diminution
in the Executive’s authority, duties or responsibilities; (iii) a material diminution in

Both parties appear to want this court to decide the state law claims.  “A district court8

should consider and weigh the factors of judicial economy, convenience, fairness and comity in
deciding whether to exercise jurisdiction over pendent state-law claims.” Wright v. Associated Ins.
Companies Inc., 29 F.3d 1244, 1251 (7th Cir. 1994).  Here, it would be inefficient and cause undue
delay to require another court to familiarize itself with this complex dispute.
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the authority, duties or responsibilities of the supervisor to whom the Executive is
required to report; (iv) a material diminution in the budget over which the Executive
retains authority; (v) a material change in the geographic location at which the
Executive must perform services; or (vi) a material breach by Orion of any
provisions of this Agreement or any option agreement with the Company to which
the Executive is a party.   

(Id. at 14, ¶ (k).)  

If Verfuerth wanted to resign for Good Reason, he had to give the Board notice within 90

days of the occurrence of the offending condition, plus an opportunity to cure the condition within

30 days.  (Id. at 17, ¶ 4(d).)  Thus, in Orion’s view, the contract contemplates exactly the scenario

that occurred here:  it defined “Good Reason” to include a material diminution in Verfuerth’s

duties, giving Verfuerth an out that he could exercise if he wanted to end his employment and

receive severance benefits.  Because the contract specifically anticipated, and provided its own

remedy for, the condition Verfuerth now complains about, Orion did not breach any provision of

the agreement.  If he wanted the benefits he now claims he is owed, he could have resigned for

Good Reason by providing notice to the Board and giving the company an opportunity to cure.  

At the outset, it is clear that the principal clause Verfuerth relies on cannot be dispositive

of the issue.  It is true that the contract provides that Verfuerth shall “have such duties and authority

as is customarily associated with such [CEO] position,” but that clause cannot be read in a vacuum. 

(ECF No. 20-1 at 15, ¶ 3(a)(i).)  In Verfuerth’s view, that clause is tantamount to a guarantee of

employment as the company’s CEO, no matter what.  But that reading ignores the context of the

employment agreement, which provides a framework for the parties’ obligations and rights if

circumstances change.  Strangely, Verfuerth argues that the clause was “mandatory” and “is as

binding on Verfuerth as it is on Orion.”  (ECF No. 92 at 3.) In his view, evidently, he was little

more than an indentured servant to Orion, obliged to work as its CEO and nothing else, during the
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term of the agreement, just as Orion was obligated to employ him as the CEO.  This reading

directly contradicts both common sense as well as the multiple paragraphs detailing what would

happen, for example, if Verfuerth wanted to resign (¶ 4(d): “Executive may terminate his

employment for or without Good Reason . . .”) or if the company decided to terminate his

employment (¶ 4(c): “Orion may terminate Executive’s employment with or without Cause . . .”). 

His argument that “Orion had no right to remove him as CEO” (ECF No. 92 at 4) is patently

undermined by the agreement itself.  Echoing that argument, Verfurth further argues that “if Orion

had desired the contractual right to remove Verfuerth as CEO, it could have included such language

in the Agreement.  It did not.”  (ECF No. 92 at 6.)  In fact, an entire section of the contract is

entitled “Termination of Employment.”  It provides that the executive’s employment will terminate

upon death, disability, or upon the decision of the Board to terminate his employment, with or

without cause.  

(c) Orion may terminate Executive’s employment  with or without Cause (other than
as a result of Disability which is governed by subsection (b)) by providing written
notice to Executive that indicates in reasonable detail the facts and circumstances
alleged to provide a basis for such termination. If the termination is without Cause,
Executive’s employment will terminate on the date specified in the written notice
of termination. 

(ECF No. 20-1 at 17, ¶ 4.)

If the Board could terminate his employment without cause, it follows that it could change

his job duties as well without breaching the agreement.  In that event, the agreement provides the

executive with recourse.  If the change in duties is “a material diminution in the Executive’s

authority, duties or responsibilities,” (Id. at 14, ¶(k)), then that would constitute Good Reason for

the executive to object and either (1) attempt to have the Board cure the problem or (2) resign and

receive benefits.  Or, the executive can simply accept the diminished duties and keep receiving his
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salary.  The overarching point is that Verfuerth ignores the fact that the employment agreement was

not some kind of ironclad guarantee that he would be employed as the CEO.  He studiously ignores

entire swaths of the agreement that provide for his removal, and he also ignores the options the

contract gave him if he didn’t like the change in his duties.  Apart from overlooking important

provisions in the employment agreement, Verfuerth also ignores the fact that the Board has a

fiduciary duty to the company’s shareholders.  No Board could ever guarantee that it would

maintain a chief executive in that position no matter what, and no CEO with any public company

experience could believe that his employment as CEO was guaranteed. 

When read in its entirety, it is evident that the employment agreement contemplates that

either party may end the employment relationship, with or without cause.  Whether or not there was

cause to terminate, or “Good Reason” to resign, affects the benefits that are available following

termination or resignation.  But in no event was the company obligated to keep Verfuerth as its

CEO if it chose not to.  Any notion that he should be “reinstated” to the CEO position, or entitled

to back pay or other damages, is completely unfounded.  (ECF No. 71 at 1 n.1.)

C. Breach of Contract for Failure to Pay Severance Benefits

Verfuerth also alleges that Orion breached its agreement when it terminated him for cause,

thereby denying him the right to receive his severance package.  On October 19, 2012, Verfuerth

provided the company with notice that he was terminating his employment for Good Reason, which

triggered a 30-day cure period for the company.  (ECF No. 20-1 at 15, ¶ 4(d).)  On November 8,

however, prior to the expiration of that period, the Board terminated his employment for cause. 

Verfuerth argues that the company was obligated to pay him severance benefits because he had

Good Reason to resign and the company was unwilling to restore him to his CEO position.
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Orion does not dispute that Verfuerth would have had “Good Reason” to resign because his

job duties were essentially eliminated.  It argues, however, that the employment agreement required

more before Verfuerth would be entitled to severance benefits.  Specifically, the agreement

provides that if Verfuerth is otherwise eligible for benefits, “[a]s an additional prerequisite for

receipt of the severance benefits . . . Executive must execute, deliver to Orion, and not revoke . . .

a General Release.”  (ECF No. 20-1 at 15, § 5(b).)  The agreement defines a General Release as:

a release of all claims that Executive . . . has or may have against Orion, its board
of directors, any of its subsidiaries or affiliates, or any of their employees, directors,
officers, employees, agents, plan sponsors, administrators, successors (including the
Successor), fiduciaries, or attorneys, including but not limited to claims arising out
of Executive’s employment with, and termination of employment from, the
Company, but excluding claims for (i) severance payments and benefits due
pursuant to this Agreement and (ii) any salary, bonus, equity, accrued vacation,
expense reimbursement and other ordinary payments or benefits earned or otherwise
due with respect to the period prior to the date of any Separation from Service. The
General Release shall be in a form that is reasonably acceptable to the Company or
the Board.  

(Id. at 14, § 2(j)).  

Following Verfuerth’s reassignment, he and Jim Kackley, a board member, exchanged

emails about Verfuerth’s execution of a release.  Verfuerth also met with and sent text messages

about his release to Board member Williamson.  Verfuerth proposed a release, however, that did

not include a release for the company’s directors, officers or attorneys.  In addition, it lacked two-

year confidentiality and non-disclosure clauses required by the employment agreement (Section

7(a)), and provided Verfuerth with five months of leave pay, which differed from the benefits

provided in his employment agreement.  Verfuerth says that the company’s proposed agreement

went well beyond what was required by requiring him to resign as a director and to forego any

rights he had as a shareholder for two years.
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Both sides have reasonable arguments justifying their negotiating positions.  Verfuerth

claims the company was being overly demanding, while the company notes that its desire for a

strong, general release was especially acute given the manner in which Verfuerth left and the

accusations he continues to make against the Board and even the company’s outside attorneys. 

Verfuerth’s argument seems to be that the respective merits of the parties’ justifications needs to

be hashed out in front of jury.  But that ignores what the employment agreement actually provides,

which is that if he wanted severance benefits, Verfuerth had to execute a General Release including

a release of the “board of directors . . . directors, officers, employees . . .,” etc.  Id.  Such a release

was an “additional prerequisite for receipt of the severance benefits.”  (ECF No. 20-1 at 15, § 5(b)). 

Because that prerequisite was never met, he is not entitled to benefits.  

One expects Verfuerth’s response would be that the company was being unreasonable by

requiring things above and beyond what was agreed to in the employment agreement.  Even if that

were true, however, the fact remains that Verfuerth is suing the company for benefits for which a

key precondition was never met.  If a contract requires someone to do A, B, and C in order to

receive D, he cannot expect to win a lawsuit when he has admitted that he did not fulfill all the

conditions the contract clearly required.  The contract does not say anything about emails or text

messages with Board members, and in fact it requires nothing from Orion itself.  Instead, it simply

requires Verfuerth to execute and deliver a General Release if he wants severance benefits.  Thus,

if Verfuerth wanted to receive benefits, he could have signed and delivered a General Release that

included exactly what is provided in § 2(j), including a release for the directors and lawyers.  If the

company rejected it and demanded additional concessions, then Verfuerth could argue that the

company breached its obligation to pay severance benefits.  He could point to  § 2(j) and claim that

he did exactly what was required in order to get benefits.  That would be a breach, because one side
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performed every precondition required by the contract and the other side failed to live up to its end

of the bargain.  Here, however, Verfuerth never executed a release that would meet the

requirements of § 2(j).  Verfuerth’s arguments about his negotiations with the company are

irrelevant because he never executed the “prerequisite” General Release that the agreement

required.  

D. Constructive Discharge

Verfuerth also brought a claim alleging that he was constructively discharged.  This is an

unusual claim because constructive discharge is not itself an independent cause of action. 

Strozinsky v. Sch. Dist. of Brown Deer, 2000 WI 97, ¶ 69, 237 Wis. 2d 19, 58, 614 N.W.2d 443, 461

(Wis. 2000) (“We agree with the decision of the circuit court that constructive discharge is not a

generic, free-flowing cause of action.”)  Instead, it simply describes a scenario whereby an

employee’s working conditions are rendered so intolerable that a reasonable employee would

resign.  So long as the employer does not violate any labor statutes or regulations, there is nothing

inherently unlawful about intolerable working conditions.  Instead, constructive discharge only

arises when some other independent right is implicated, such as the right not to be discriminated

against unlawfully.  See, e.g., Green v. Brennan, 136 S. Ct. 1769, 1777 (2016).  Typically the

employer alleges that the employee resigned voluntarily and thus is ineligible to claim

discrimination, while the employee asserts that her resignation was coerced by the defendant’s

conduct.  Drake v. Minnesota Mining & Mfg. Co., 134 F.3d 878, 886 (7th Cir.1998) (noting that

the working conditions “must be intolerable because of unlawful discrimination.”)  

Here, Verfuerth argues that his “chairman emeritus” position was rendered “intolerable

given the meaningless position that it was.”  (ECF No. 80 at 21.)  Putting to one side the

questionable premise that a jury would find it “intolerable” to receive a CEO’s salary while doing
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no work, the point is that it does not matter.   There is no independent right to have a job that is9

“tolerable.”  Many people quit their jobs because they are intolerable, but they do not get to sue

their employers unless the jobs were rendered intolerable by something proscribed by statute or

contract.  Here, Verfuerth’s contract gave him certain options, as discussed above.  But there is no

right apart from the contract, and Verfuerth has not alleged age, race or sex discrimination nor

suggested the violation of any other statutory provisions.  Accordingly, the “constructive discharge”

claim will be dismissed.

E. Termination “For Cause”

Verfuerth also claims that the company violated the employment agreement because it did

not have cause to terminate his employment.  Among the company’s principal stated reasons was

that it had given him over $90,000 to pay his divorce lawyer, but he had instead retained the funds

for his personal use.  (The company evidently did not want Verfuerth to have to sell company stock

to pay his lawyer because investors do not like to see CEOs selling stock.)  Eventually his divorce

lawyer obtained a judgment against him, and that information was circulated to the Board of

Directors.  During negotiations, the company informed Verfuerth he would have to repay the

company if he had paid his divorce lawyer less than the company had given him.  Verfuerth alleges

that Foley attorney Steve Barth and others then began a scheme to use the legal fees issue as

leverage in negotiations and to cite it as “cause” for his termination.  In his view, a jury must decide

whether the company had “cause” or whether instead its stated reasons were a pretext.

Even if Verfuerth were correct, it is unclear why “cause” would matter at this point.  As set

forth above, under the employment agreement the company could have terminated his employment

“Working conditions are not ‘intolerable’ unless they are extremely severe, usually9

accompanied by physical danger.”  Drake, 134 F.3d at 886.  
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without cause.  The only apparent difference is that Verfuerth would have been entitled to severance

benefits if Orion terminated him without cause.  But, as described above, Verfuerth never executed

a General Release, which was also a condition of receiving severance benefits.  Thus, even if the

company lacked appropriate cause, he would not be entitled to benefits under the agreement. 

Accordingly, he has not identified any damages to which he would be entitled even if a jury sided

with him.10

F. Stock Options

Verfuerth also argues, in almost cursory fashion, that the company’s termination for “cause”

resulted in him losing out on some 500,000 stock options worth more than $350,000.  First, it is

unclear what “cause” has to do with stock options, because Verfuerth cites no provision of the

employment agreement that ties the exercise of stock options to termination with or without cause. 

Second, the instrument granting the stock options in the first place indicates that the options

terminate not later than three months following termination of employment “for any reason other

than death or disability.”  (ECF No. 94-2 § 8.2.)  Thus, the company had the right to terminate the

any options upon Verfuerth’s termination, without respect to whether the termination was with or

without cause.  This is reflected in the company’s 2013 proxy statement, which indicates that the

option awards “were cancelled in connection with Mr. Verfuerth’s termination for cause in

November 2012.”  (ECF No. 86-3 at 15, fn. 10.)  Accordingly, any claim for unexercised stock

options must fail.

For the same reason, the company did not “convert” his severance package.  10
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G. Conversion of Stock

Additionally, Verfuerth argues that the company converted his stock when Steve Barth

interfered with Verfuerth’s right to possess his restricted stock.  To recall, Verfuerth’s stock

contained restrictions that could not be removed unless the company’s counsel provided an opinion

letter stating that the restrictions can be removed.  In order to provide such an opinion, Orion’s

counsel required Verfuerth to sign an affidavit indicating, among other things, that he was not

aware of any material non-public information that the company had not disclosed.  (ECF No. 61-5.) 

Verfuerth argues that this was not required by any securities laws or regulations.  Instead, all that

would have been required is that he wait more than six months from the time he received the stock,

which he did.  In his view, therefore, Orion was exercising unwarranted control over securities that

were rightfully his.  

There are a number of problems with this claim, not least of which is that Verfuerth has not

attempted to show how he was damaged.  He signed the affidavit Orion wanted and then the

restrictions were removed.  His stock was deposited with Energy Bank, as he wanted it to be, and

he has not argued that there was some kind of injury resulting from any delay.   Second, his shares11

contained a restrictive legend indicating that “the holder hereof may be required to furnish the

corporation with any opinion of counsel satisfactory to the corporation to the effect that the transfer

complies with applicable securities laws.”  (ECF No. 61-2 at 2.)  Given what Verfuerth was alleging

about the Board, the company reasonably could have wanted a robust opinion of counsel, and that

He does suggest that the company extorted some 20,000 shares from him, but the record11

shows that this was a voluntary settlement of the company’s outstanding demand that he reimburse
it for the unpaid legal expenses he had received.  (ECF No. 61-8.)  This appears to be part of a
pattern of Verfuerth voluntarily signing an agreement and then later claiming it was the product of
coercion or part of some larger, darker conspiracy.  
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opinion was to be “satisfactory” to the company.  Verfuerth had alleged a litany of fraudulent non-

disclosures, and now he wanted to be able to transfer his company stock.  Was it any surprise that

the company wanted to ensure that any transfer would not itself be an act of securities fraud?  In

short, it is hard to envision how a company could be “converting” a person’s restricted shares

merely by demanding an opinion of counsel to which it is entitled.  

H. Duty of Good Faith

Finally, Verfuerth alleges that the company breached the general covenant of good faith and

fair dealing when it required him to agree to a release containing conditions above and beyond what

the employment meant by a “General Release.”  He then argues that the company deprived him of

his “contractual right to be CEO” (an absurdity discussed above) and denying him severance

benefits. 

 It appears that Verfuerth has conflated the duty of good faith with the contract itself.  To the

extent he argues he had a contractual right to be CEO and was entitled to severance benefits, those

arguments are identical to his breach of contract claims.  To the extent he argues that Orion’s

negotiations were not in good faith, that does not state a claim.  Parties to a negotiation are not

limited to requesting the bare minimum of what they are entitled to.  In Verfuerth’s view, the

simple fact that Orion wanted him to agree to more than what the employment agreement stipulated

is itself bad faith, but if that were true then almost any negotiation would lack good faith because

at least one side is trying to get more than the bare minimum for itself.  

But that is of little moment.  The implied duty of good faith and fair dealing, like

“constructive discharge,” is not a cause of action.  “[T]he covenant of good faith and fair dealing

has never been an independent source of duties for the parties to a contract. A lack of good faith

does not by itself create a cause of action like a failure to exert best efforts creates when a contract
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contains an implied best efforts obligation.” Beraha v. Baxter Health Care Corp., 956 F.2d 1436,

1443 (7th Cir. 1992);  Hauer v. Union State Bank of Wautoma, 192 Wis.2d 576, 532 N.W.2d 456,

463–64 (Wis. Ct. App.1995)( the implied covenant “does not support an independent cause of

action for failure to act in good faith under a contract.”) Accordingly, there is no recovery under

a “good faith” theory based the bargaining position taken by one side in a commercial transaction.

III. Conclusion

For the reasons given above, Orion’s motion for summary judgment is GRANTED and

Verfuerth’s motion is DENIED.  The case is DISMISSED.  The motions to restrict documents [79,

91] are GRANTED.  The motion to supplement [103] is GRANTED.  The Clerk is directed to

enter judgment accordingly.

SO ORDERED this 25th day of August, 2016.

  s/ William C. Griesbach                       
William C. Griesbach, Chief Judge
United States District Court
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