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By Anne Sherry, J.D.

Fraud claims against Las Vegas Sands Corp. and related individuals were pleaded with sufficient particularity to
survive a motion to dismiss, although the court did strike from the complaint numerous alleged misstatements
that it determined to be protected by the PSLRA’s safe harbor, vaguely optimistic, immaterial, and/or
unchallenged statements of historical fact. Significantly, the amended complaint cured defects in the original
complaint with respect to the class period, allowing allegations regarding earlier conduct to go forward (Fosbre v.
Las Vegas Sands Corp., November 7, 2013, Gordon, A.).

The court had previously granted class certification for a class period extending from February to November
2008, but held that the plaintiffs had not pleaded scienter with sufficient particularity for the period from August
2007 to February 2008. The second amended complaint cured this deficiency, the court held, by including
additional alleged misstatements and new factual allegations.

PSLRA safe harbor. Previously, the court held that Las Vegas Sands provided meaningful cautionary
statements, and the plaintiffs did not assert that the alleged forward-looking statements were not identified as
such. Accordingly, the court examined only whether the statements were forward-looking. While expectations
of capital expenditures are forward-looking, the court held, it maintained its earlier holding that statements
combined with current or historical elements are not.

Stricken statements. Numerous statements were stricken from the complaint because they fell within the
safe harbor, they were vague expressions of optimism or were immaterial, or they presented unchallenged
descriptions of historical fact. The plaintiffs also asked the court to reconsider statements it previously struck as
vaguely optimistic, arguing that facts now show the statements were false. The court declined to do so, noting
that the legal standard is whether the form of the statement is such that a reasonable investor would not rely on
it. Furthermore, the court would not disrupt its prior holding with respect to the PSLRA-protected statements.

Individual defendant. Scienter allegations against an officer and director of the company also sufficed, the court
held. The court found the amended complaint’s allegations established scienter in connection with the Section
10(b) primary liability claim against the defendant; in addition to their reliance on the defendant’s position as an
officer and director of the company, the plaintiffs alleged facts establishing that he was aware of the capital and
budget situation at the company.

The case is No. 10-cv-00765.

Attorneys: Christopher D. Stewart (Robbins Geller Rudman & Dowd LLP) for Frank J. Fosbre, Jr. Steve L. Morris
(Morris Law Group ) for Las Vegas Sands Corp.

Company: Las Vegas Sands Corp.

LitigationEnforcement: FraudManipulation DirectorsOfficers NevadaNews

http://researchhelp.cch.com/License_Agreement.htm
http://prod.resource.cch.com/resource/scion/document/default/sld01c47845807bbd100082ac90b11c18c9020c4?cfu=TAA&cpid=WKUS-TAA-IC&uAppCtx=RWI

