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Securities Regulation Daily Wrap Up, ENFORCEMENT—N.D. Ga.:
SEC administrative proceeding preliminarily enjoined as ‘likely
unconstitutional’, (Jun. 9, 2015)
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By Anne Sherry, J.D.

In the latest setback to the SEC’s use of administrative proceedings, a district court has found a respondent
likely to succeed on the merits of his claim that the designation of the administrative law judge presiding over
his insider trading case violated the Appointments Clause. SEC ALJs are inferior officers, the court found, and
therefore must be appointed by the President, department heads, or courts of law. The administrative proceeding
is enjoined to give the court sufficient time to consider the constitutional arguments on the merits (Hill v. SEC,
June 8, 2015, May, L.).

Background. Charles Hill, a real estate developer, was a friend of a friend of the chief operating officer of
Radiant Systems, Inc. According to the Commission, Hill purchased over 100,000 Radiant shares between June
1 and July 8, 2011. Radiant announced a tender offer on July 11. On the next day, Hill sold his shares for a profit
of $744,000. In an order instituting proceedings, the SEC alleges that Hill traded on inside information. Hill is
suing in federal court, seeking a declarative judgment that the SEC administrative proceeding is unconstitutional
and injunctive relief in the meantime.

Administrative Proceedings. In administrative proceedings, the SEC’s Rules of Practice apply in lieu of
the Federal Rules of Civil Procedure and Evidence. Respondents cannot take depositions and can obtain
documents only through the issuance of a subpoena. (Last week, the administrative law judge partially denied
Hill’s request for a subpoena to aid in his constitutional challenges.) ALJs are not appointed by the President,
courts, or SEC commissioners, but are hired by the SEC’s Office of Administrative Law Judges.

District court’s jurisdiction. The SEC argued that the district court does not have subject matter jurisdiction
over Hill’s case because the administrative proceeding—which can eventually be reviewed by a court of appeals
—has exclusive jurisdiction over the constitutional claims. This position, the court noted, is in tension with 28
U.S.C. § 1331, which provides for original jurisdiction in the federal district courts, as well as 28 U.S.C. § 2201,
which authorizes declaratory judgments. To restrict the statutory grant of jurisdiction to the district court, there
must be Congressional intent to do so. Congress purposefully crafted language allowing both district court and
administrative proceedings, the court found. Barring Hill’s claims would prevent meaningful judicial review by
forcing him “to endure what he contends is an unconstitutional process.” Furthermore, the constitutional claims
are wholly collateral to the administrative proceeding and are outside the SEC’s expertise, as the ALJ himself
acknowledged. The court concluded that it had subject matter jurisdiction over Hill’s constitutional claims.

Preliminary injunction. The court also determined that Hill met the requirements to obtain a preliminary
injunction. Hill was likely to succeed on the merits of his claim that the ALJ’s appointment violates Article II’s
Appointments Clause because the law judge was not appointed by the President, a court, or a department head
(i.e., an SEC commissioner). The court found that the ALJ was an inferior officer, triggering the Appointments
Clause, rather than a “mere employee” as the SEC contended. Like the Tax Court’s special trial judges in
Freytag v. Commissioner (U.S. 1991), ALJs exercise “significant authority”; their offices are established by law;
their duties, salary, and means of appointment are specified by statute; and they are permanent employees who
take testimony, conduct trials, rule on evidence admissibility, and are empowered to issue sanctions. Unlike
the STJs, however, ALJs do not have authority to render a final decision. Nevertheless, the Supreme Court in
Freytag found the STJs’ powers independently sufficed to establish that they were inferior officers. Only after it
concluded STJs were inferior officers did the Court address their ability to issue a final order.

The district court accordingly found that SEC ALJs are inferior officers, and as such, Hill established a likelihood
of success on the merits as the appointment of the ALJ assigned to Hill’s case was “likely unconstitutional in
violation of the Appointments Clause.” The other factors for a preliminary injunction were also satisfied. Hill
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would be irreparably harmed in the absence of an injunction because he would be subject to an unconstitutional
administrative proceeding and would not be able to recover monetary damages for the harm due to the SEC’s
sovereign immunity. The public interest and the balance of equities favored the injunction, and any harm to the
SEC could be easily cured by the Commission’s pursuing Hill in federal court or in an administrative proceeding
before an SEC commissioner or commissioner appointee.

Because of this workaround, the court noted that its decision “may seem unduly technical,” but it stressed the
importance of the Appointments Clause to the Constitution’s separation of powers framework. The Appointments
Clause protects the executive from Congressional encroachment and may not be waived, even by the executive.

Other constitutional arguments. Hill made other constitutional arguments that failed to persuade the district
court. The court found that the Dodd-Frank Act properly delegated power to the SEC to make the forum
choice for the enforcement action; this did not implicate the non-delegation doctrine because the executive
branch does not act in a legislative capacity by selecting the forum in which to enforce a law. Congress also
did not violate the Seventh Amendment right to jury trial by allowing the Commission to pursue charges in
an administrative proceeding. Because the SEC acts as a sovereign performing its executive duties when it
pursues an enforcement action, the action involves a public right, and Congress may send public rights cases to
administrative proceedings.

The case is No. 15-CV-1801-LMM.

Attorneys: Akash Desai (Kilpatrick Townsend & Stockton, LLP) for Charles L. Hill, Jr. Adam A. Grogg for the
SEC.
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