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The CFTC was again out of luck in its pursuit of restitution in a commodity pool fraud case, 

where the court said the agency did not show that the defendant had personally benefited from 

the scheme. In its denial of the CFTC’s motion for reconsideration, the Massachusetts district 

court said the cases cited by the agency were not analogous to the present case and did not 

compel restitution as a matter of law (CFTC v. Wilson, July 17, 2014, Stearns, R.). 

Denial of restitution. The CFTC alleged that John B. Wilson and his company failed to register 

as a commodity pool operator and defrauded pool participants. Wilson solicited funds from 

family members and acquaintances, and used the funds to trade commodity futures. As trading 

losses mounted, Wilson issued false account statements. Over the life of the pool, Wilson 

obtained over $2 million from 25 pool participants, had total net trading losses of approximately 

$1.8 million, and returned approximately $227,000 to the investors. 

In May 2014, the Massachusetts district court granted summary judgment to the CFTC, finding 

that Wilson had violated the Commodity Exchange Act. The court awarded fines according to 

the statutory per-violation amount, instead of triple the investors’ losses as requested by the 

CFTC, because the agency failed to show that Wilson had any personal gain. The court denied 

restitution for the same reason, explaining that restitution was measured by the benefit unjustly 

received by a defendant, and the courts have awarded disgorgement primarily to prevent unjust 

enrichment. 

No reconsideration. The court denied the CFTC’s motion for reconsideration of its ruling, 

treating it as a motion under Fed. R. Civ. P. 59(e). Motions under this rule must either clearly 

establish a manifest error of law or present newly discovered evidence, and the CFTC did 

neither, said the court. The First Circuit case cited by the CFTC, FTC v. Direct Marketing 

Concepts, Inc. (2010), did not stand for the proposition that gross receipts rather than actual 

profits were an appropriate measure of damages as a general rule. Rather, the First Circuit 

upheld the district court’s discretion in fashioning an equitable remedy. The other cases cited by 

the CFTC were not analogous and did not compel an order of restitution. 

http://business.cch.com/srd/CFTC-v-Wilson-ReconMtn.pdf


In the absence of an error of law or new evidence, a “difference of opinion” with the court is not 

grounds for reconsideration under Rule 59(e), said the court. Accordingly, the motion for 

reconsideration was denied. 

The case is No. 12-11799-RGS. 

Attorneys: W. Derek Shakabpa for the CFTC. Philip M. Giordano (Reed & Giordano PA) for 

John B. Wilson and JBW Capital LLC. 

Companies: JBW Capital LLC 
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