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CFTC revisits order on energy transactions, would clarify 

private actions are allowed, (May 11, 2016) 

By Lene Powell, J.D. 

The CFTC proposed to amend a 2013 order that exempted certain electric energy-

related transactions from many provisions of the Commodity Exchange Act (CEA) and 

CFTC regulations, saying the Commission did not intend to exempt the transactions 

from the CEA provision permitting private rights of action. The 2013 order was recently 

construed by the Fifth Circuit as making a private right of action unavailable to the 

plaintiffs, who had alleged manipulation in the Texas electricity market. The CFTC 

proposal would amend the order to explicitly state that it does not exempt covered 

entities from the private right of action in CEA Section 22 with respect to the excepted 

transactions. The comment period will be open for 30 days after publication of 

the proposal in the Federal Register. 

CFTC Chairman Timothy Massad supported the proposed amendment. Although he 

appreciates the need for regulatory certainty, he said, private actions play an important 

role in protecting market participants and the public interest. Commissioner J. 

Christopher Giancarlodissented, noting that the covered entities are extensively 

regulated and monitored by the Federal Energy Regulatory Commission, lessening the 

policing role of private suits involving these markets. Underlining the value of finality, 

Giancarlo said the Commission should not amend, expand, or withdraw Commission 

orders unless there is a change in facts or circumstances or the law. 

2013 order. The order exempted from most CEA provisions and CFTC regulations 

certain contracts, agreements, and transactions for the purchase or sale of specified 

electric energy-related products offered or sold in a market administered by Regional 

Transmission Organizations and Independent System Operators. However, the order 

specifically stated that the exemption did not apply to general anti-fraud and anti-
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manipulation authority, and scienter-based prohibitions, under CEA sections 2(a)(1)(B), 

4(d), 4b, 4c(b), 4o, 4s(h)(1)(A), 4s(h)(4)(A), 6(c), 6(d), 6(e), 6c, 6d, 8, 9, and 13, and 

implementing regulations. The order did not specify that the exemption did not apply to 

private actions under CEA Section 22 with respect to substantive provisions excepted 

from the exemption. 

According to the proposal, the Commission did not intend to provide an exemption from 

the private right of action in CEA Section 22. In a 2015 proposed order in a different 

matter, the Commission observed that it would be “highly unusual” for the Commission 

to reserve the power to pursue claims for fraud and manipulation while at the same 

time, without explanation, denying private rights of action and damages remedies for the 

same violations. But in a February 2016 decision, the Fifth Circuit held that the 2013 

order did in fact have this effect (Aspire Commodities, L.P. v. GDF Suez Energy N. Am., 

Inc.). Accordingly, the circuit court affirmed a Texas district court’s opinion that the order 

made CEA Section 22 unavailable to the plaintiffs. 

Proposed amendment. The proposal would amend the 2013 order to clarify that the 

exemption for the excepted transactions does not apply to private actions under CEA 

Section 22 with respect to the enumerated anti-fraud and anti-manipulation provisions. 

The proposal pointed out that the covered entities will be subject to the same 

substantive CEA provisions—and judicial interpretations of those provisions—

regardless of whether the plaintiff alleging a violation of those provisions is the 

Commission or a private party acting under CEA Section 22. Therefore, the 

Commission did not believe that the proposed amendment undermined any reasonable 

reliance interests of the covered entities, as they should already have been aware of, 

and complying with, the CEA provisions on fraud and manipulation. 
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