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Securities Regulation Daily Wrap Up, SWAPS—CFTC certifies first “made
available to trade” determination, Commissioner O’Malia expresses
concerns, (Jan. 17, 2014)
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By Amanda Maine, J.D.

The CFTC certified the determination of a swap execution facility that certain of its interest rate swap contracts
are made “available to trade,” thus requiring them to be traded on an exchange rather than over the counter.
Commissioner Scott O’Malia expressed his reservations with the CFTC’s procedure, warning that “package
transactions” involving these kinds of swaps may also involve products not subject to the authority of the CFTC.

Background. The Dodd-Frank Act amended the Commodity Exchange Act by requiring that transactions
involving swaps subject to CEA Section 2(h)(1)’s clearing requirement occur on a designated contract market
(DCM) or a swap execution facility (SEF), except where no DCM or SEF makes the swap “available to trade” or
the transaction is subject to a statutory clearing exception. A DCM or SEF can submit to the CFTC’s approval
process for a determination that a swap is available to trade or self-certify and request that the CFTC certify that
determination. If the CFTC certifies the made available to trade (MAT) determination, the transaction is then
required to be traded though a DCM or SEF.

Javelin determination. Javelin SEF, LLC submitted its request for certification for certain interest rate contracts
under the procedure in October 2013 (see the October 21, 2013 issue of Securities Regulation Daily). The CFTC
announced on Thursday that Javelin’s self-certification of its MAT determination has been certified. Effective
February 15, transactions involving the swaps described in Javelin’s letter will be subject to the trade execution
requirement, meaning that those transaction must be executed through a DCM or SEF.

Package transactions. Responding to questions about transactions involving more than one swap or financial
instrument and at least one swap subject to the trade execution requirement (“package transactions”), the CFTC
also clarified that the inclusion of a swap subject to the trade execution requirement in a multi-legged transaction
“would not per se relieve market participants of the obligation to trade such swaps through a DCM or SEF.” The
CFTC intends to hold a public roundtable to receive input on execution issues related to package transactions.

O’Malia’s concerns. In a separate statement, Commissioner Scott D. O’Malia said that he found the CFTC’s
MAT determination approach “troubling.” He noted that in Javelin’s filing, it expressly stated that it intends to
exclude from its MAT determination certain packaged transactions that are composed of one or more MAT
instruments. O’Malia finds this to be in conflict with the CFTC’s SEF rules that require any transaction involving a
MAT swap to be executed as a MAT transaction. He questioned whether the staff had a legal basis to certify the
Javelin filing without referring it to the Commission for consideration.

O’Malia also expressed doubt as to whether the Commission has legal authority over swap spreads that are
composed of a product (such as treasury bonds) that are subject to SEC rules. The CFTC is left with a “post-
hoc solution” for widely traded packaged transactions that may involve products outside its jurisdiction, O’Malia
warned. He urged the Commission to review and revise its MAT rules and MAT determination procedure.
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