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Securities Regulation Daily Wrap Up, ENFORCEMENT—S.D.N.Y.: REIT
finance execs concocted, covered up fraudulent accounting practices,
feds say, (Sept. 8, 2016)
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By Amanda Maine, J.D.

The SEC charged the former chief financial officer and the former chief accounting officer of a real estate
investment trust (REIT) with securities fraud and other related charges for their roles in a scheme to cover up the
company’s method of calculating its Adjusted Funds From Operations (AFFO). The Department of Justice also
brought criminal charges against the former CFO, while the former CAO has pleaded guilty to securities fraud
and other offenses (SEC v. Block, September 8, 2016).

AFFO calculations. American Realty Capital Properties Inc. (ARCP), which is now known as VEREIT, Inc., is
a large, publicly traded REIT. Like most REITs, ARCP reported its AFFO (a non-GAAP financial metric). The
market views a REIT’s AFFO as a key indicator of its performance and its ability to pay dividends.

Prior to the company’s filing of its Form 10-Q for the first quarter of 2014 (1Q14), senior ARCP accounting
personnel raised concerns to the former CFO and CAO about ARCP’s method of calculating AFFO, warning
that it could result in the company overstating its AFFO by a material amount. According to the SEC, the CAO
understood that the method was incorrect, but did not object, and the Form 10-Q was filed with the SEC.

Concealment scheme. The SEC alleged that the CFO and the CAO worked together to devise a scheme
that would conceal the 1Q14 error by adding false amounts, or a "plug," to several numbers in the company’s
internal spreadsheet for 2Q14. The CFO allegedly fabricated these plugged numbers and typed them into the
spreadsheet with the CAO and a member of ARCP’s accounting staff. Without the overstatements, according to
the SEC, ARCP would not have met analyst projections. The CFO and CAO also signed the Form 10-Q for that
year’s second quarter that included the plugged numbers regarding total AFFO. In addition, management held
an earnings call during which it continued to use the misleading numbers in discussions about the company’s
finances, the SEC alleged. Both executives resigned on October 28, 2014.

Criminal charges. In addition to the civil charges brought by the SEC, the U.S. Attorney for the Southern District
of New York announced criminal charges against the former CFO. The indictment charged the former CFO with
committing securities fraud and conspiracy to commit securities fraud, making false filings with the SEC, and
submitting false certifications on SEC filings. The former CAO pleaded guilty on June 29, 2016 to securities
fraud and to several other charges for her role in the scheme. Each charge carries a possible prison sentence of
between five to 20 years.

The cases are No. 16-cv-7003 (civil) and No. 16-cr-595 (criminal).

Attorneys: Karen Elizabeth Willenken for the SEC. Preet Bharara for the DOJ.
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