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Thank you so much, Gianna [McCarthy], for that very kind introduction. I’m so glad to be back home here in
New York. It’s an incredible honor to be speaking after Mayor Bloomberg today. And I’m sure the Mayor will
be pleased to know that I plan to return and speak in New York often, if only so I can get a decent slice of
pizza.[1]

I was born in the Bronx, just a few subway stops from here, to a big Irish Catholic family. My father was one
of five kids and my mother was one of nine, and I’ve got dozens of cousins spread all around New York. In
fact, it would be great if you could keep the news that I’m in town just among us. Otherwise, I’m going to
have to spend the rest of the week visiting everyone.

My mom has three older brothers, one of whom served for decades as a transit cop and then a detective in
the NYPD. My Uncle Jim worked mostly in local precincts not so far from where he grew up, and today his
son, my cousin Jason, is carrying on that tradition, serving with pride in the NYPD.

I’ve thought about them a lot during my first few dizzying weeks at the SEC. That’s because, for all the
publicity our rulemaking receives, the bread-and-butter daily work of the SEC is enforcing the securities
laws. I spend most of my time with the incredible SEC staff who, all around the country, bring cases against
corporate insiders who try to defraud average investors. They’re the cops on the beat of the financial world,
and play a critical role in ensuring that our markets are the safest and strongest in the world.

Let me tell you—having spent time with the cops on the beat, both in the NYPD and at the SEC, I’ve learned
a lot about how hard their job is. And if I’ve learned one thing, it’s this: whether on the street or in the
securities markets, the cops can’t do it alone. We need multiple layers of protection. That’s especially true in
the financial sector, where investors are often the last line of defense keeping insiders from committing
fraud. Insiders who would cheat investors know that, if they’re caught, shareholders can sue—and they’ll
have their day in court.
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That’s why I’ve been so concerned about the recent rumors that the securities industry is eager to slip
mandatory arbitration of shareholder disputes into an upcoming IPO.[2] The idea is that our Division of
Corporation Finance will be forced to approve the IPO, stripping shareholders of their right to their day in
court—and radically altering the balance between shareholders and corporate insiders.

I’ve expressed a great deal of skepticism about proposals like these in the past; as I told the Senate in
October, I do not have the sense that what we have in corporate America today is too much accountability.
[3] And, for reasons I’ll get to in a moment, recent changes in the landscape have made me more, not less,
concerned about this idea.

Now, I realize that others may have different views.[4] But I think we can all agree that the way to decide this
isn’t through a clandestine effort by corporate lobbyists. Whatever the SEC decides, we should do it only
through a careful, public rulemaking process. In short: if we’re going to take away investors’ right to their day
in court, I hope my colleagues on the Commission can agree that we should, at least, do so in the light of
day.[5]

How We Police Corporate Wrongdoing
As you all know well, there are two principal ways we hold corporate managers to account when they hurt
investors. First, the government can identify the wrongdoing and bring a case. Second, investors themselves
can bring a lawsuit against the responsible individuals and companies.

Government enforcement is crucial to the functioning of our securities markets, and I’m proud to work
alongside the best securities enforcement team in the world. I see the results of their hard work each week
in the Commission’s private enforcement meetings, and I am heartened by their dedication and commitment
to protecting investors. At the same time, I’m struck again and again by the sheer audacity of fraudsters and
by the devastating amount of money investors lose. Almost daily, I am reminded that our world-class
enforcement attorneys cannot do it all alone.

That’s why the Supreme Court has said for years that policing corporate wrongdoing is a team effort—the
government and investors working together to make sure insiders who betray investors are held to account.
[6] Nowhere is this more clear than in the area of shareholder recovery of losses from fraud. For example, in
2016, roughly sixty cents of every dollar returned to investors in corporate-fraud cases came through private
rather than SEC settlements.[7] And giving investors their day in court is even more important when the
stakes are highest—such as in the wake of a significant corporate fraud. For example, after scandals at
Worldcom, Enron, Tyco, Bank of America, and Global Crossing, investors recovered more than $19.4 billion
in private lawsuits. By contrast, the SEC obtained $1.75 billion.[8]

Shareholder suits also help us at the SEC identify and address corporate wrongdoing. In fact, in important
empirical work scholars have observed that investor lawsuits are as good, if not better, than the government
in targeting certain securities-law violations.[9]

My colleagues in the Division of Enforcement do invaluable work every day protecting investors. But there
are limits to what they can do—especially today, when the SEC’s budget is frozen and fraudsters are finding
new ways to harm investors.[10] Our enforcement efforts are straining against the limits of the SEC’s
resources.[11] And recent judicial developments have made the job of our enforcement staff harder than
ever before. The Supreme Court’s recent ruling in Kokesh v. SEC, for example, has prevented the SEC from
recovering hundreds of millions of dollars that, in the past, could have been returned to investors.[12]

So it comes as no surprise to me that shareholders are now working harder than ever to enforce our
securities laws. More federal securities-fraud suits were filed in 2017 than in any year since 1995.[13] As my
colleague Rick Fleming, the SEC’s Investor Advocate, noted in a speech over the weekend, “[b]ecause of



the limited scope of the SEC’s resources, investors themselves have typically borne a large share of the
responsibility for policing the markets and rooting out misconduct.”[14] That has never been more true than it
is today.

The Costs of Keeping Corporate Justice in the Dark
So now—when SEC enforcement is hamstrung by budgetary and legal limits—is hardly the time to be
thinking about depriving shareholders of their day in court. But there’s another reason why I’m so skeptical
of proposals like these: they deprive the public of the law our judges make when they hold corporate insiders
accountable to investors.

You see, the resolution of private disputes in public courts creates positive externalities.[15] In other words,
the public also benefits when private litigants use courts because a public hearing gives judges a chance to
tell corporate insiders what the law expects of them. Holding wrongdoers to account tells the public that we
take corporate fraud seriously—and sends a signal to insiders, the bar, and investors, that being unfaithful to
investors doesn’t pay. Arbitration, on the other hand, is usually conducted in a closed-door proceeding,
depriving investors of their chance to air their objections—and the rest of us the knowledge of what the law
is.[16]

That’s especially true when it comes to the fiduciary duties managers owe to their investors. One reason, of
course, is that we have the benefit of the expertise of the courts of Delaware. Indeed, one of the many costs
of proposals to bring shareholder lawsuits into the dark is that they would deprive the public of the many
investor protections developed in state courts.[17] Those protections would not exist if the underlying
disputes had been privately arbitrated.

Of course it’s true that lawsuits have their own costs. But let’s be clear: steps have already been taken to
address those concerns. For example, Congress chose to limit the scope of investor lawsuits in federal court
over twenty years ago.[18] And the Delaware courts have also put in place limitations on shareholder
litigation that companies and shareholders can use today.[19]

Those changes occurred only after careful, public analysis of the arguments on both sides.[20] They were
the product of careful consideration of the views of the millions of investors who are the reason why we’re all
here. They weren’t the result of a one-sided process initiated by corporate lobbyists. We should all agree, as
we always have, that investors deserve better than that.

The Path Ahead
So how do we move forward from here? For starters, we’ll need rigorous answers to the many legal
questions raised by any policy proposal requiring investors to rely on private arbitration rather than the
courts. What would the effect of SEC action in this area be for state law? What would the Delaware courts
say about the relationship between forced arbitration and a board’s fiduciary duties?[21] Would our approval
of such provisions even be consistent with the federal securities laws?[22]

And what would be the practical effect for SEC enforcement priorities—especially at a time when our
regulators are increasingly being asked to do more with less? If investors are soon barred from bringing
suits in court, then the burden of investigating and litigating these cases may fall entirely on the SEC. How
much would Congress need to appropriate to make sure we have enough resources to do the job?

Given the sheer scale of private enforcement of our securities laws, I’m skeptical that the government could
ever fully prevent corporate wrongdoing on its own. So to evaluate proposals like these, we’d also need to
know: what would it cost our markets, and the investors who rely on them, to face more frequent corporate
fraud?[23]



These are just a handful of the issues that we’ll need to confront. I’m sure that many of you in this room
could point to many more—and I fully expect that we’ll hear a wide range of views. That’s why we would
need considered public input to make sure we fully understand the costs of proposals like these. A model
that we at the SEC would do well to consider is the detailed empirical work that supported the CFPB’s
arbitration rule. Surely public investors deserve a similar level of deliberation if we are considering taking
away a fundamental mechanism for fighting corporate fraud.

* * * *

Before I joined the SEC, my research and teaching focused on corporate governance: how to give
managers incentives to build the kind of sustainable value that makes American markets the envy of the
world. What I’ve learned in my first few weeks on the job, though, is that the most important thing we can do
to create those incentives is to make sure that corporate crime doesn’t pay.

There will always be short-run scam artists who seek to steal rather than create long-term value. As my
uncle, my cousin, and first responders everywhere know, it’s also an unfortunate truth that, as hard as we
try, we will never be able to prevent every fraud or catch every crook.

That’s why I’m so skeptical about handcuffing the investors who play such an important role in detecting
fraud. But whatever path we choose, we should choose it in broad daylight. We can’t allow lobbyists to
manipulate this process to exclude investor voices. The true cops on the corporate-law beat deserve better
than that.

I’m deeply grateful for the chance to be here with you for these important conversations about the long-term
future of our companies and our markets, and I look forward to the rest of our day together. Thank you very
much.
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