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Thank you for that kind introduction. I am excited to be with a group of people who play such a vital role in
helping to provide peace of mind to workers planning for and heading into retirement.  The Commission
also has a role to play in helping to enhance retirement security for Americans.  I want to focus today’s
remarks on our work in overseeing the broker-dealers and investment advisers that work with investors to
secure their retirements.  You will not be surprised to hear that my particular focus will be on the recently
proposed standards for broker-dealers and investment advisers providing investment assistance to
investors.  Before proceeding, I must, as always, provide the standard disclaimer that the views I express
today are my own, and do not necessarily reflect the views of the Commission or my fellow
Commissioners.

I.   Words –What do They Mean?

I am going to start with a little Latin, but it may not be what you are thinking; I am not going to start with the
Latin etymology of the word “fiduciary.”[1]  Instead, the Latin lesson of the day is “Malo malo malo malo.”  I
struggled through a lot of years of Latin in school, but for all that study, I still was stumped by “malo malo
malo malo” when someone challenged me with that sentence recently.  It is the same word four times in a
row, so how hard could it be?  I assumed it was “bad, bad, bad, bad” or “evil, evil, evil, evil,” which might
be a pretty good sentence to have handy in connection with a lot of financial regulatory policy debates. 

In Latin, however, the same word can have a number of different meanings and word endings really
matter.  I have seen the sentence, “Malo malo malo malo” translated—perhaps a bit loosely—as “I prefer
to be a bad man in an apple tree, rather than the mast of a ship”[2] or “I would rather be in an apple tree
than a wicked man in adversity”[3] or some variant thereof.[4]  Regardless of which translation one
chooses, my point in sharing it with you today is that the same word seems to have a lot of different
possible meanings.

It is not just in Latin that words can mean different things to different people and in different contexts. 
When a word has multiple meanings or no clear meaning, its use can confuse rather than shed light.  For
retirement investors, for example, confusion arises from the use of the word “adviser” (or “advisor”) by
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both investment advisers and broker-dealers and their representatives.  Studies have shown that, as a
result of loose language, investors are confused regarding the nature of the services offered by, and the
standards of conduct applicable to, broker-dealers and investment advisers, and regarding whether their
firm or financial professional is a broker-dealer or an investment adviser, or both.[5]  The fact that investors
are confused does not mean they are dissatisfied with the service they are getting.[6]  To reduce investor
confusion in the marketplace for firm services, the Commission recently proposed to limit the use of the
word “adviser” (or “advisor”) by certain broker-dealers and their registered representatives when
communicating with a retail investor.[7]

Some commenters would have liked us to go further.  According to these commenters, we should instead
force broker-dealers to call themselves “salespeople.”[8]    Back in the day when brokers did call
themselves salespeople, some were nevertheless able to cultivate trust and abuse it.  In a 1963 speech,
Allan Conwill, the director of the SEC’s predecessor to the Division of Investment Management, described
trust-building tactics then in vogue for mutual fund salesmen, including the garage trick—approach a
young mechanic working in a repair shop and tell him that if he invests with you, he will be able to buy the
place—and the young mother trick—identify a new mother through the birth announcements in the paper
and tell her that she only has to invest with you to guarantee the funds for a fine education for her new
infant.[9]  The young mother being targeted in that instance worked at the SEC as a financial analyst, so
no sale.[10]

In the end, it really is not the title someone uses, but the standard to which he is held that matters. In his
1963 speech, Mr. Conwill suggested a standard—back to Latin here—“caveat venditor”—seller beware:
“the salesman must be scrupulously fair; he cannot be deceptive; he must consider his customer’s need
and financial capacity.  His responsibility far exceeds that of salesmen of other wares.”[11]  We too, in our
April proposal, tackled the question of what standards should apply to both investment advisers and
broker-dealers.[12]  Again, however, the words we are using need close consideration.

II.   Are the Soothing Sounds of Legalese in Investors’ Best Interest?

The word “fiduciary” hangs heavily over any discussion about standards for financial professionals.  The
word carries a lot of different meanings, and legal context matters.  A fiduciary under the Employee
Retirement Income Security Act (“ERISA”), for example, means something other than a fiduciary under the
Investment Advisers Act of 1940.  Even within the same legal context, the term “fiduciary” can change over
time.  The Department of Labor (“DOL”), for example, changed the definition of “fiduciary” for its purposes
in its 2016 rulemaking.[13]  Yet, that rule was marketed—quite effectively I might add—by appealing to a
purported uniform understanding of “fiduciary” by the American population.  Daring to call into question
that such a uniform understanding of “fiduciary” actually existed was deemed as acting against the interest
of investors. 

Never mind that it took many pages of regulation and lots of interpretation to explain what “fiduciary”
meant in the new DOL iteration.  Never mind that even lawyers and financial professionals do not have a
universal understanding of what the term means.  Never mind that the Commission felt it necessary, at the
same time it proposed Regulation Best Interest, to propose an interpretive release “to address in one
release and reaffirm – and in some cases clarify – certain aspects of the fiduciary duty that an investment
adviser owes to its clients under section 206 of the Advisers Act.”[14]  We may not have even gotten the
interpretation right yet.  In fact, I take issue with one important aspect of the proposed interpretation of an
adviser’s fiduciary duty.  The Commission states that the duty of loyalty component of an adviser’s
fiduciary duty requires the adviser to acquire “informed consent” from its clients to any material conflict of
interest that could affect the advisory relationship.[15]  However, as authority for this position the



Commission cites, not a court decision or other weighty legal precedent, but an Instruction to Form ADV.
[16]  An early commenter raised other issues with the proposed interpretation.[17]  In short, the term
fiduciary duty is not easy to define even within the advisory context. 

The term “fiduciary” has become such an oft-repeated mantra that I worry it will have the perverse effect of
harming investors.  Investors are told repeatedly that all they need to ask is one simple question about
their financial professional: Are you a fiduciary?  Suggesting that a single word assures you that the
person with whom you are dealing will serve you well dissuades investors from asking the questions they
should ask before choosing a financial professional.  It provides a false sense of reassurance to retail
investors.

The word “fiduciary” is so powerful that some people seem to be assessing our proposed Regulation Best
Interest solely based on the absence of the word in the new standard.  If we are not calling the standard
fiduciary, it must not be good, in the minds of some.  Instead, we used another term, but one that also
gives me pause—“best interest.” 

The term “best interest” may not be as old as “fiduciary,” but it is not new either.  It has been bandied
about Washington over the last decade as if it were an incantation that could cure all that is wrong in the
retail investor space.[18]  Just as the word “fiduciary” seems to carry with it mystical medicinal powers, so
too—in some quarters—the term “best interest” is apparently imbued with special healing abilities.

As with the fiduciary standard, however, one has to ask: regardless of how nice it sounds, what does “best
interest” actually mean?  The Commission spent hundreds of pages describing the new “best interest”
standard, but it is not clear that people understand it.  We have yet to receive many letters in our comment
file, but some of the most vocal critics are the same people who said that the current “suitability” standard
is insufficient because it allows broker‑dealers to place their own financial interests ahead of those of their
customers.[19]  The Commission now has proposed to require that a broker-dealer

when making a recommendation of any securities transaction or investment strategy involving
securities to a retail customer act in the best interest of the retail customer at the time the
recommendation is made, without placing the financial or other interest of the broker, dealer . . . ahead
of the interest of the retail customer.[20] 

The critics remain unsatisfied, but the basis for their dissatisfaction seems to be that we have not used the
favored “fiduciary” terminology. 

A bigger concern for me is that the best interest standard suffers from the same problem the fiduciary
standard does—a term that is wonderful for marketing purposes, but potentially misleading for investors. 
Just as “fiduciary” has been used to lull investors into not asking questions about their financial
professional, so “best interest” runs the risk of becoming a term that encourages investors simply to rely
on the fact that their best interest is being taken care of.  If we retain the term, we—as regulators—and
you—as advisers and brokers—ought to make an effort to encourage investors to look beyond nice terms
to the substance of what their financial professional is doing—or not doing—for them and how much she is
charging.

III.   “Best Interest” or “Fiduciary Duty” Standard – Is there a Practical Difference?

In that vein, I am going to move beyond words to the substance of what we proposed in Regulation Best
Interest.  In light of the continued claims that the best interest standard is inferior to the hallowed “fiduciary
duty,” it is interesting to look at the proposed best interest standard alongside the Commission’s proposed
interpretation of an adviser’s fiduciary duty to its clients.  They are very similar.  In fact, I only see two



major differences between the standards.  One of these differences makes the fiduciary standard seem
stronger, and the other makes it seem weaker than Regulation Best Interest.

Proposed Regulation Best Interest requires a broker-dealer when making a recommendation of any
securities transaction or investment strategy involving securities to a retail customer, to act in the best
interest of the retail customer at the time the recommendation is made without placing the financial or
other interest of the broker-dealer ahead of the interest of the retail customer.  The proposed rule does not
define best interest but provides that the best interest obligation shall be satisfied if: (i) the broker-dealer
reasonably discloses to the retail customer, in writing, the material facts relating to the scope and terms of
the relationship with the retail customer and all material conflicts of interest that are associated with the
recommendation; (ii) the broker-dealer, in making the recommendation, exercises reasonable diligence,
care, skill, and prudence;[21] (iii) the broker-dealer establishes, maintains, and enforces written policies
and procedures reasonably designed to identify and at a minimum disclose, or eliminate, all material
conflicts of interest that are associated with such recommendations; and (iv) the broker-dealer establishes,
maintains, and enforces written policies and procedures reasonably designed to identify and disclose and
mitigate, or eliminate, material conflicts of interest arising from financial incentives associated with such
recommendations.[22]  Regulation Best Interest would supplement broker-dealers’ existing specific
obligations, including suitability, best execution, and fair and reasonable compensation.[23]  Broker-
dealers would comply with the new Regulation Best Interest obligations under the watchful eye of FINRA.

The fiduciary duty standard that investment advisers owe to their clients, at least as described in the
Commission’s proposed interpretive release, includes a duty of care and a duty of loyalty.  The duty of
care includes, among other things: (i) the duty to act and to provide advice that is in the best interest of the
client; (ii) the duty to seek best execution of a client’s transactions where the adviser has the responsibility
to select broker-dealers to execute client trades; and (iii) the duty to provide advice and monitoring over
the course of the relationship.[24]  The duty to act in the best interest of the client is the same as proposed
in Regulation Best Interest and includes that any advice given be suitable for the client.[25]  The duty to
seek best execution is the same as a broker-dealer’s obligation to seek best execution.  The only
difference between the duty of care an investment adviser owes to a client and a broker-dealer’s duty to
its clients is that an adviser generally must provide continuous advice and monitoring at a frequency that is
both in the best interest of the client and consistent with the scope of advisory services agreed upon
between the investment adviser and the client.[26]  By contrast, a broker-dealer, absent a contractual
agreement to the contrary, is not required to monitor a retail customer’s account.[27]

The proposed adviser’s duty of loyalty requires the adviser to put its client’s interests first, prohibits the
adviser from favoring itself or another client, requires disclosure of material facts about the advisory
relationship, and requires avoidance or, at a minimum, disclosure of material conflicts of interest.[28]
 Although proposed Regulation Best Interest does not include an explicit “duty of loyalty” component, as
we just discussed, a broker-dealer would be required to have procedures in place to ensure disclosure of
all material conflicts of interest and mitigation or elimination of any material financial conflicts of interests.

In comparing the proposed Regulation Best Interest standard as well as a broker-dealer’s other
requirements under the securities laws to an adviser’s fiduciary duty as described in the proposed
interpretive release, only two differences stand out.  First, an adviser generally has an ongoing duty to
monitor over the course of its relationship with its client, while a broker-dealer generally does not. 
Second, a broker-dealer must either mitigate or eliminate any material financial conflict of interest it may
have with its client.  An adviser is required only to disclose such a conflict.  Rhetoric aside, arguably
proposed Regulation Best Interest would subject broker-dealers to an even more stringent standard than
the fiduciary standard outlined in the Commission’s proposed interpretation. 



The Commission acknowledged concerns that the imposition of a new higher standard of conduct on
broker-dealers could result in retail customers losing access to advice they receive through
recommendations from broker-dealers, and customers that do not have the option of moving to fee-based
accounts would in effect be unable to obtain investment assistance.[29]  At a minimum, their costs of
obtaining such assistance might rise markedly.  Although we tried to be cognizant of these access
concerns, given the relative balance of the two standards, I fear that more and more broker-dealers will
decide to become advisers that offer only fee-based accounts resulting in many Americans being shut out
from receiving any investment advice.[30] 

We are already seeing this dynamic at work.  Brokers are taking a hard look at the existing regulatory
framework coupled with FINRA arbitrations in which sometimes a fiduciary standard is applied.[31]  Then
they look over the fence to the adviser world with its principles-based fiduciary standard, less frequent
exams, absence of arbitration, and predictable revenue streams.  Having engaged in this comparative
exercise, many firms and individual financial professionals say farewell to FINRA, hop on the fiduciary
bandwagon, and never look back.  Regulation Best Interest could exacerbate this trend.

IV.   What Would a Simpler Standard of Conduct Look Like?

I would have preferred a simpler approach.  First, I would not refer to the standard as, or include within the
standard, the term “best interest.”  Proposed Regulation Best Interest does not attempt to define best
interest because nobody can explain what it means.[32]  More importantly, we are sending investors a
message that they need not ask questions—precisely the opposite of the message investors need to
hear. 

Second, despite what critics have said, the suitability standard applicable to broker‑dealers has teeth and
has been effective.  Therefore, I would have preferred that the new standard had included suitability as
one component while adding as a second component that a broker‑dealer cannot put its interest ahead of
the interest of the retail customer.  This simplified approach would be clear and concise with the suitability
component being well established within the financial community and with the additional piece giving the
Commission the ability to reach practices that harm retail investors.  Together with the proposed customer
relationship summary, prohibiting a broker from putting its own interest ahead of its clients should
sufficiently address conflict of interest concerns. 

Finally, I will add a concern that was highlighted in a comment letter—obligations should be imposed
through the rule text, not through language in the rulemaking release.[33]  Especially in an area like this in
which investors and registered representatives need to know what the rules are, a lengthy rulemaking
release that supplements the rule text can breed confusion.

Speaking of breeding confusion, I will close with a few comments on the proposed relationship summary. 

V.   Will Four More Pages of Legalese Speak to Investors?

Investor friendly disclosure should be the focus of the Commission’s disclosure regime.  Our public
disclosure requirements should focus on information that investors find useful and important in making
their investment decisions presented in a format that draws them in, rather than repels them.  I think
everyone here can agree that the current disclosure regime is not investor friendly.  It is geared toward
avoiding legal liability and satisfying regulators.  The result is lengthy documents with an overabundance
of information of limited interest and use to investors presented in an unwelcoming format.  Frankly, we
might as well require that disclosures be presented in Latin.



A very important piece of our standards of conduct rulemaking is the investor disclosure component.  New
Form CRS—which stands for Customer or Client Relationship Summary—is a four-page (at most)
document to be delivered in addition to—not in place of—any of the current disclosure documents that
broker-dealers and advisers currently provide.[34]  I like the idea of encouraging investors to think
carefully about the nature of the relationship they have with their financial professional.  I support the
objective of encouraging investors to ask questions about the services their financial professionals
provide, the products they offer, and the fees and commissions they pay.  I remain concerned, however,
that the approach we have proposed ties your hands when it comes to communicating with investors.

I look forward to feedback on Form CRS from investors and others with experience in communicating with
retail customers.  I am particularly interested in hearing from commenters on a number of issues.  First,
taking a step back from this particular proposal, should we engage in a comprehensive review—including
investor-testing—of the disclosures already provided to investors to identify information that is not material
to most investors?  Second, is Form CRS enough, or do we also need the disclosures mandated in
Regulation Best Interest?  Third, how can we modify the rule to allow for experimentation with more multi-
media based approaches as opposed to the paper-based Form CRS?  To engage investors firms should
be encouraged to experiment with the use of videos, mobile apps, interactive web-based disclosure, and
social media to find out how investors prefer to receive information.  Fourth, as modeled in the proposal,
Form CRS is chock full of legalese and technical terms.  Is this approach, which seeks to familiarize
investors with terms they might encounter in their interactions with financial firms, appropriate?

Finally, I am interested in hearing comments on the nature of the items contained in Form CRS.  Form
CRS is structured as a comparative form—setting broker-dealer and advisory services side-by-side.  Is it
appropriate to require firms to disclose information about services they do not provide or that are
otherwise not available to the investor receiving the form?  Does the form work for all types of firms? 
Content-wise, I would posit that the information most important to investors and upon which they would be
most likely to base their investment decisions is the total fees they will pay.  While Form CRS contains
information on fees, the information does not appear until Item 4 and does not provide the total fee a
particular investor will pay.  Form CRS may not be the place for investor-specific cost disclosure, but, as
technology improves, offering investors a clear picture of the costs they have incurred during the previous
year is a possibility.  Former SEC Chief Economist Mark Flannery offered a suggested sample report
designed to “collect[] all fees and costs associated with assembling or maintaining an investor’s portfolio
into a single place.”[35]  I hope that commenters on Form CRS will shed light on the current ability to
provide personalized total fee information to investors.

VI.   Conclusion

The appropriate standard of care for those who provide investment advice to retail investors has been a
hotly debated issue over at least the last decade.  As former Commissioner Michael Piwowar said almost
four years ago when addressing this same conference, “this question is not just really hard to answer.  It is
really, really, really hard – with three ‘reallys’.”[36]  The exercise is “malo malo malo malo,” I might say—
meaning “evil, evil, evil, evil,” given the hours so many have poured into it.  That said and despite the
concerns I laid out today, I think the outcome of this exercise can be good.  Chairman Clayton, to his
credit, made it a priority to address this difficult set of issues in a carefully considered proposed
rulemaking.  I am committed to working with the Chairman to get this rule finalized.  Now we need
feedback from you, the investors you serve, and others to get the final version right. 

Thank you for the opportunity to share my thoughts.  I am happy to take questions, although I know you
have a busy schedule for the rest of the afternoon and tomorrow.
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