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Introduction

“In U.S., Expert Witnesses Are Partisan” was the headline of an article by Adam Liptak 
in the New York Times of August 12, 2008. This should not have been a surprise. The 
same New York Times published the following, referring to expert testimony, in a letter to 
the Editor entitled, “A Growing Evil in Our Courts Which Calls for Radical Reform”:1

Lawyers admit the value of such evidence before a jury chiefly by the array of the 
experts’ qualifications, but they hold the experts in contempt as a class, and assume 
an expert’s convictions to be purchasable, determined by the highest bid. This 
obloquy is not confined to the legal profession and cartoonists, but is increasing 
with the public at large, from which come all trial jurors. Courts have based 
rulings upon the absence of any inherent value in such testimony. Even the more 
intelligent jurors give small credence or weight to an expert’s opinion per se, unless 
it is consonant with their own understanding or has a basis of common sense.

That was more than 100 years ago. And even before that, in 1901, the young Learned 
Hand (prior to becoming a judge) wrote:

The trouble with all this is that it is setting the jury to decide, where [experts] 
disagree. The whole object of the expert is to tell the jury, not facts, as we have 
seen, but general truths derived from his specialized experience. But how can the 
jury judge between two statements each founded upon an experience confessedly 
foreign in kind to their own? It is just because they are incompetent for such a task 
that the expert is necessary at all . . . What hope have the jury, or any other layman, 
of a rational decision between two such conflicting statements each based upon 
such experience.2

The main complaints against the use of experts in the U.S. legal system focus on bias and 
knowledge: (1) is their testimony simply bought and paid for (as opposed to their honest 
opinion), and (2) do they know what the hell they are talking about.3 The problem has 
been put thus:

Experts in other fields see lawyers as unprincipled manipulators of their 
disciplines, and lawyers and experts alike see expert witnesses—those members of 
other learned professions who will consort with lawyers—as whores.4

1 New York Times, July 11, 1906.
2 Learned Hand, Historical and Practical Considerations Regarding Expert Testimony, 15 Harv. L. Rev. 40, 54-55 

(1901).
3 Jennifer L. Mnookin, Vice Dean and Professor of Law at the UCLA School of Law, labels these issues with different 

names. See Mnookin, Expert Evidence, Partisanship and Epistemic Competence,   Vol. 73:3 Brooklyn Law Review 
1009 (2008).

4 Samuel R. Gross, Expert Evidence, 1991 Wis. L. Rev. 1113, 1115 (1991) quoted by Mnookin ibid.
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The Daubert Trilogy – Admission of Expert Testimony

In Daubert v. Merrell Dow Pharmaceuticals,5 the U.S. Supreme Court determined that 
expert testimony, to be admissible, must meet the two-part test of the Federal Rules of 
Civil Procedure Rule 702: (a) it must be reliable—based on recognized knowledge, and 
(b) it must be relevant—of assistance to the trier of fact. Prior to Daubert, the “general 
acceptance” standard of Frye v. United States6  was the rule.

In Daubert, the Supreme Court concluded that the Frye test, which was limited to the 
single question of whether the expert’s methods were generally accepted in the relevant 
scientific community, did not survive the enactment of Rule 702 in 1972. Under Daubert, 
the court interpreted Rule 702 to require that the trial judge use a variety of sources in 
determining whether an expert’s proffered evidence meets the “reliability” standard.

Daubert directed trial courts to consider at least four factors when making the threshold 
determination, as “gatekeepers,” of whether or not to admit expert testimony: (1) whether 
the theory or technique can be tested, (2) whether the expert’s work has been subjected 
to peer review, (3) whether the rate of error is acceptable, and (4) whether the method 
utilized enjoys widespread acceptance. 

The second case in the Daubert trilogy came four years later in General Electric Co. 
v. Joiner,7 which has two major holdings: (1) that the “gatekeeper” function allows the 
court itself to investigate the expert’s reasoning process as well as the expert’s general 
methodology (frequently analyzed under the rubric of “reliability”), and (2) that the standard 
of review for an appellate court of such a trial court’s decision is “abuse of discretion.” 

In the third case of the trilogy, Kumho Tire v. Carmichael,8 the U.S. Supreme Court 
rejected the argument that Daubert applied only to “scientific” testimony, holding that the 
Daubert/Joiner test applies to all expert witnesses. 

The obligation of courts to exercise their “gatekeeper” function has created an enormous 
stir since Daubert. In the 50 years following the Frye decision, it was only cited 96 times. 
In the 6 years following the Daubert decision, there were 1,065 federal court opinions 
issued on the admissibility of expert testimony. And the number has continued to grow. 

However, there is a common misperception that Daubert is unequivocally the law of the 
land. Although that is true in federal courts, it is not so with respect to the various states. 
In fact, only nine states have adopted the full Daubert trilogy.9 Other states have adopted 
either the Frye rule, the Daubert trilogy, or some hybrid, in determining the initial quality of 

5 509 U.S. 579, 113 S.Ct. 2786 (1993).
6 54 App.D.C. 46, 293 F. 1013 (1923).
7 522 U.S. 136 (1997).
8 526 U.S. 137, 119 S.Ct. 1167 (1999).
9 For an excellent review of this issue see Bernstein, David E. and Jackson, Jeffrey D. “The Daubert Trilogy in the 

States,” 44 Jurimetrics J. 351 (2004).
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the expert’s proffer. Six states have adopted Daubert and Kumho Tire but have not adopted 
Joiner. Eight states have adopted Daubert (at least in part) but have not adopted Kumho 
Tire and/or parts of Joiner. Six states, while not adopting Daubert, have utilized part of its 
holding to develop their own tests. And there are other non-Frye states that nonetheless 
reject Daubert. Both Frye and Daubert require the expert’s reasoning to be “of a type 
reasonably relied upon by experts in the field” and many states continue to apply Frye.10

Purpose and Methodology

This study has been designed to review challenges in state and federal courts to the 
admission of expert financial testimony, and the results of those challenges for the period 
between January 1, 2005 and September, 2008. We originally set out to supplement the 
study done by PricewaterhouseCoopers of similar issues for the period 2000 to 2004, 
being unaware that PwC was going to do updates.11 However, our methodology is 
somewhat different from PwC and is designed to benefit lawyers and practitioners more 
than accountants and statisticians.

First of all, PwC “searched written court opinions issued between January 1, 2000 and 
December 31, 2006 using the citation search string ‘526 U.S. 137’ the citation for Kumho Tire” 
– the third of the U.S. Supreme Court’s Daubert trilogy of cases.12 PwC’s 2000-2005 “search 
was conducted in the LexisNexis database and in 2006 [PwC] used the WestLaw database.”

For this study, we used a different methodology because (1) using only Kumho as the 
research criterion leaves out (a) all the state cases that either do not follow Daubert at all 
or (b) the states that have only partially adopted the Daubert-Joiner-Kumho trilogy; and 
(2) it apparently leaves out all the federal and state court decisions on experts that do not 
follow Daubert or which do not cite Kumho and may only cite Daubert or Joiner or Frye. 
Accordingly, our search methodology was to use the West Keynote System, searching the 
West databases ALLSTATES and ALLFEDS using the connector “157K543! & da(aft 
2004)”.13 We recognize there is no perfect methodology and that ours too has flaws.14 

10 See generally Byron E. Fox and Bruce S. Schaeffer, CCH Franchise Regulation and Damages Section 21.06, “The 
Rules in the Various States: Frye and the Daubert Trilogy,”  (2005-2008).

11 However, PwC has updated its study. See e.g. “2000-2006 Financial expert witness Daubert challenge” study.
12 Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579, 113 S.Ct. 2786 (1993); General Electric Co. v. Joiner, 522 

U.S. 136 (1997); Kumho Tire v. Carmichael, 526 U.S. 137, 119 S.Ct. 1167 (1999).
13 The applicable West keynote system is categorized: 

â157 Evidence 
   â157XII Opinion Evidence 
     â157XII(C) Competency of Experts 
       â157k543  Value.
â (1)  In general
â (2)  Services
â (3)  Real property
â (4)  Personal property
â k543.5  Damages

14 For example, we know our search failed to pick up In re Med Diversified, 346 B.R. 621 (Bankr ED NY 2006), which 
is surely an important, if imperfectly decided, case in this area.
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The Overall Results - Data

After excluding most of the cases involving medical experts, we were left with about 
85 cases where there were challenges. In the 37 decisions made at the trial court level 
(state and federal), some of which involved multiple experts, 43% of the challenges were 
unsuccessful and 57% were successful.

In the 10 federal appellate cases we examined, trial court decisions were affirmed 
100% of the time, allowing experts to testify and affirming two cases where trial courts 
excluded expert financial witnesses. 

In state court appellate cases, by far the largest segment of our search, we reviewed 53 
cases. On appeal 84% of state trial court decisions were affirmed. When trial courts 
admitted expert financial witnesses, they were confirmed 35 times on appeal and 
overturned twice. However, when trial courts excluded expert financial witnesses, they 
were sustained eight times and overturned six. Overall, as has been shown by previous 
studies, despite some vigorous challenges, appeals courts were reluctant to overturn trial 
court decisions. 

Issues and Trends

Failure to Disclose Expert or Comply with Standards

Several cases have made it very clear that in order to offer expert testimony, a party has to 
play by the rules. Regardless of qualifications, experts will be precluded from testifying 
without proper and timely disclosure of their proposed testimony or if their reports fail to 
meet statutory requirements.15

Failure to Preserve Objection

In seeking review, appellants must be sure they have preserved their objections. A 
motion in limine to preclude has been deemed adequate, while failing to object or put on 
a rebuttal expert has been deemed inadequate to preserve the objection for appeal as to 
admissibility of the expert.16 In one case, failure to cross examine the witness was held 
insufficient to preserve the issue for appeal.17

15 See e.g. Kozak v. Medtronic, 512 F.Supp.2d 913, (SD TX 2007); Compania Administrador v. Titan International, 
533 F.3d,C.A.7 (ILL.),July 10, 2008; Laura’s Products v. Conti, 982 So.2d 934, 2007-0819 (La. App. 3 Cir. 4/4/07); 
Loeffel Steel v. Delta, 387 F.Supp.2d 794 (ND IL 2005) a particularly scathing preclusion. But see also Melancon 
v. Lafayette, 926 So.2d 693, (La. App. 3 Cir. 3/29/06) where there was a failure to timely disclose the vocational 
rehabilitation expert but the testimony was nevertheless allowed.

16 See e.g. Holden v. Holden,728 N.W.2d 312 (2007); and KMG v. Davis, 175 S.W.3d 379 (Tex. App. – Hous. 3/10/05) 
which held that filing a Daubert motion preserves the issue for appeal.

17 Brewster v. Blue Mountain, 68 Mass. App. Ct. 1102, 845 N.E.2d 450.
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Part Within Expert’s Expertise – Part Without Expert’s Expertise

It is commonplace for courts to allow an expert to testify about some matters but to 
preclude the same expert from testifying as to other matters. Some examples are:

A physician was allowed to testify regarding future medical expenses but not • 
about special clothing or morbidity rates;18

An economist could testify regarding fraud and unjust enrichment but could not • 
opine that an ophthalmologist’s submissions were critical to a project to develop a 
drug treatment;19

A lawyer with over 20 years experience in corporate and securities matters could • 
give expert testimony as to the standards of conduct applicable to directors in 
general, but could not testify as to ultimate issue as to whether directors violated 
their fiduciary duties;20 and
A franchisee’s expert, a CPA, could testify as to damages for lost future profits, but • 
could not speculate as to the results if the franchisee’s son took over the business.21

Beyond Expert’s Expertise

In exercising their “gatekeeper” function, courts frequently scrutinize the proposed 
expert’s qualifications and find them inapposite to the proposed proffer or just totally off 
the wall. Some examples:

a psychologist was not qualified to provide expert medical advice about emotional • 
distress;22

a chief mate on a tugboat not qualified to render an expert damages report;• 23 and
a photographer/plaintiff was not qualified as an expert in marketing or profits from • 
infringement and therefore could not provide his own expert damages report.24

Qualified but Unreliable

These are cases where the courts basically exercise the discretion provided them under Joiner 
to look behind the proposed expert’s qualifications and into their methodology. When they find 
it unacceptable, they commonly label it “unreliable.” Some examples of these situations are:

A witness was qualified to testify as to motor home valuation based on over thirty • 
years experience in the automotive repair industry, but was not reliable and, 
therefore, could not testify as to diminution in a motor vehicle’s value as a result of 
alleged defects where the expert’s report lacked any discernable methodology;25 and

18 Morales v. E.D. Etnyre, 382 F.Supp.2d 1273 (NM 2005).
19 Dastgheib v. Genentech, 438 F.Supp.2d 546 (ED PA 2006).
20 Floyd v. Hefner,  556 F.Supp.2d 617 (SD TX 2008).
21 Tri State v. John Deere, 532 F.Supp.2d 1102 (WD MO 2007).
22 Woods v. Wills, 400 F.Supp.2d 1145, (ED MO 2005).
23 U.S. v. John Stapp, 448 F.Supp.2d 819 (SD TX 2006).
24 Masterson v. KSL Recreation, 495 F.Supp.2d 1044 (SD CA 2007).
25 Smith v. Freightliner,239 F.R.D. 390 (NJ 2006).



© 2008, Bruce S. Schaeffer, Susan Ogulnick, and Sara Anne Schaeffer.

6

A witness with an MBA and 25 years of experience in public accounting was • 
qualified to offer an opinion as to damages and lost profits—despite his lack of 
business valuation certifications—but not reliable because he failed to explain 
how he determined that profits earned by a competitor were “stolen away.”26

Relevance

In rare cases, the proposed expert’s testimony is precluded on grounds of relevance. For 
example, if damages is the issue, the expert needs to testify about fair market value and 
similar considerations. Otherwise the testimony can be excluded as irrelevant.27

Expert Relied on Others

Experts are regularly disqualified when they rely on others rather than their own 
expertise. When an appraiser of horses relied on the opinions of others he had questioned, 
his testimony was precluded because he hadn’t used independent judgment.28 Also 
excluded was proposed testimony about the value of roadside signs when the witness had 
merely called others to get their opinion.29 But where an expert relied on her supervisor, 
that testimony was admitted.30

Lay Experts

As a general rule, lay experts (witnesses whose knowledge comes from life experience) 
are admitted freely when their testimony is focused on the issues they know well and 
will help the trier of fact. For example, a backhoe operator could testify to the value of 
excavation services;31 a worker’s compensation attorney could testify as to worker’s 
compensation awards.32 

However, non-attorney plaintiffs lacked competence to testify as lay witnesses as to the 
reasonableness of attorneys’ fees;33 and a corporate officer was not allowed to give his 
lay opinion on value when he admitted that his opinion was based solely on what other 
people had told him.34

26 Trugreen v. Scott’s Lawn, 508 F.Supp.2d 435 (DE 2007).
27 See e.g. Lafayette City v. Entergy, 975 So.2d 177 (La. App. 3 Cir. 1/30/08).
28 Alaimo v. Racetrack at Evangeline Downs, 893 So.2d 190, (La. App. 3 Cir. 2/2/05).
29 Martin v. Mississippi Transp., 930 So.2d 1163, (Miss. App. 4/10/07).
30 McCombs v. Meijer, 395 F.3d 95 (CA6 2005).
31 Moran v. Hubbartt, 178 S.W.3d 604, (Mo. App. W.D. 9/27/05).
32 Frasier, Frasier & Hickman v. Flynn, 114 P.3d 1095 (Okla. Civ. App. 2/15/05).
33 Chase v. Bearpaw Ranch, 331 Mont. 421, 1133 P.3d 190, 2006 MT 67, Mont., April 11, 2006.
34 Proctor v. CNL Income Fund IX, Not Reported in N.E.2d, 2005 WL 635031, 2005-Ohio- 1223, Ohio App. 6 Dist., 

March 18, 2005.
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Mixed Questions of Fact and Law

Finally, courts seem to allow experts to testify on mixed questions of fact and law but do 
not surrender their prerogative by allowing experts to testify solely on questions of law.35

Appendixes - Case Digests

Trial Court Decisions – State and Federal1. 
Appellate Court Decisions – State2. 
Appellate Court Decisions  – Federal3. 

35 See e.g. Hagen Ins. v. Roller, 139 P.3d 1216 (AK 2006), which allowed an expert to address mixed question of fact 
and law; but see Housing Works v. Turner, 362 F.Supp.2d 434 (SD NY 2005), holding that a proper measure of dam-
ages is a question of law for the court.
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