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Hot Topics in LABOR LAW REPORTS:

Controversy erupts over NLRB recess appointments

The decision by President Barack Obama to use his recess appointment powers to name three new NLRB members has engendered a firestorm of controversy. Critics of the President’s action have honed in on the manner in which the appointments were made, while supporters of the move have praised the President for ensuring the Board will be able to perform its duties. 

The President appointed three members, Terrence F. Flynn, Sharon Block, and Richard Griffin to the Board yesterday, using his recess appointment powers. Flynn, a Republican member of the Board, was nominated in January 2011, but the Senate failed to take action on the nomination during that year. In December 2011, the President nominated Block and Griffin, both Democrats, but the Senate adjourned without taking action. 

Critics of the Board’s recent decisions and rulemakings urged Republicans in the Senate not to allow confirmation votes on the nominees in hope that the Board would fall to two members, which would, under the Supreme Court’s ruling in New Process Steel v NLRB, have denied the Board a quorum, thereby shutting down Board operations. Following the nominations of Block and Griffin, the Senate Republicans signaled their reluctance to confirm the new nominees in a letter to the President that urged him not to make recess appointments for the new nominees. The letter noted that Board appointments have “traditionally been made through prior agreement of both parties.”

The President decided that such an agreement was not forthcoming, saying that, “We can’t wait to act to strengthen the economy and restore security for our middle class.” He then made the recess appointments.

“Recess” appointments. President Obama’s predecessors, during the past 30 years, have made ample use of the recess power to appoint Members to the Board. President Ronald Reagan made four such appointments; Presidents George H.W. Bush and President Bill Clinton made three; and President George W. Bush made six. The President’s critics, however, contend that none of those appointments was made during a recess of less than nine days, a contention borne out by the Congressional Research Service report into the recess appointments made by President George W. Bush. 

President Obama’s critics, including Senator Mike Enzi (R-Wyo.), the ranking member on the Senate HELP committee, pointed out that the Senate has not, technically, been in recess. Senate Republicans anticipated the likelihood of recess appointments and, therefore, have been requiring the Senate to meet briefly, then adjourn — the so-called “gavel-in, gavel-out” procedure. This procedure was used by Senate Democrats to deny President George Bush the opportunity to make recess appointments during late 2007 and, in fact, President Bush did not make any appointments during that time. President Obama, however, insists that he has the authority to make recess appointments when the Senate is “effectively” in recess. That contention has some support in the Recess Appointments Clause, which does not specify the length of time that the Senate must be in recess before the President may make a recess appointment.

According to Pat Hoban, an attorney with Zashin & Rich Co., L.P.A., a Cleveland, Ohio, firm that represents management, “Mr. Obama has effectively re-established a Board quorum by making recess appointments during a period when the U.S. Senate did not consider itself in ‘recess.’ While the issues are by no means crystal clear, the legitimacy of these appointments is certainly subject to legitimate legal challenge on constitutional grounds. As a result, future Board decisions that adversely affect any party—labor or management—will be subject to challenge on grounds that the Board’s quorum is illegitimate and that it has no authority to issue decisions. To advise their clients effectively, labor lawyers will have to get up to speed on some unfamiliar constitutional issues very quickly.”

Senator Enzi raised another point of contention with the appointments, namely, that as of January 4, neither of the Democrat nominees had filed the required committee application. Enzi also pointed out that the lack of a Congressional vetting process denied Congress the opportunity to ensure that neither nominee “is facing any pending civil or criminal investigations” or faces conflicts of interest.

“Once again this Administration has shown its contempt for America’s small businesses,” said Senator Enzi. “The president has ignored the Senate’s confirmation and vetting process, ensuring that our struggling economy will soon be faced with two additional bureaucrats who will shackle America’s employers with new onerous regulations. Just look at the most recent actions by the NLRB.”

The President’s supporters, however, insisted that the criticism is nothing more than gripes over process. The Communications Workers of America applauded the move, saying that the President had “shown leadership that is necessary to break the gridlock imposed by a do nothing Republican Congress and obstructionist Republican Senators.” The union, in its statement, pointed out that Senate rules require “a supermajority of 60 votes just to get to the floor for debate and discussion” and that, as a result, few of the President’s nominees have received a confirmation vote. 

Representative George Miller, the ranking member on the House Committee on Education and the Workforce, contended that the President had to act, because “taxpayers deserve a fully functioning government.” He argued that the appointments “will guarantee that both employers and employees will have a place to go to have their rights under the law protected and enforced.”

Judiciary committee announces hearing into NLRB recess appointments

Last week, House Judiciary Committee Chairman Lamar Smith (R-Texas) said that the House Judiciary Committee will hold a hearing on February 15 to examine the constitutionality of the controversial recess appointments recently made by President Barack Obama.

The president announced his recess appointments, which included three new NLRB members, earlier this month, contending that the Senate was effectively in recess — although that body had not declared a recess. Smith expressed his belief that the appointments “are unprecedented and possibly unconstitutional.” Smith pointed out that the Senate has the constitutional authority to determine the rules of its proceedings and that the president’s decision threatened “the oversight powers of the Senate and the separation of powers that is fundamental to our Constitution.”

More House committees to investigate recess appointments

Two more house committees have announced that they will investigate the recent recess appointments made by President Barack Obama. The president decided that the Senate was technically in recess earlier this month and made four recess appointments, including three to the NLRB.

Critics of the move say the appointments were unconstitutional because the House did not allow the Senate to declare recess. Now, the House Education and the Workforce Committee Chairman John Kline (R-Minn.) will hold a hearing to examine the NLRB recess appointments. That hearing, titled “The NLRB Recess Appointments: Implications for America’s Workers and Employers,” will be held at 10:00 a.m., Tuesday, February 7, 2012. According to Kline, the hearing is essential because “the controversial recess appointments to the Board are the president’s stamp of approval on the Board’s job destroying agenda, and every future action by the Board will be tainted by the questions surrounding their legal authority.”

The Workforce Committee has had a highly contentious relationship with the Board in the last year and has held numerous hearings into the way in which the current Board is operating. It will be joined in that investigation by the House Oversight and Government Reform Committee, chaired by Rep. Darrell Issa (R-Calif) which will conduct its own hearing on Wednesday, February 1, titled, “Uncharted Territory: What are the Consequences of President Obama's Unprecedented ‘Recess’ Appointments?” The hearing will be streamed live on the Committee’s website beginning at 9:30 a.m.

Board ruling on arbitration agreements draws fire

Last week, a two-member panel of the NLRB held, in a case of first impression, that employers violate the NLRA when they require employees to sign arbitration agreements preventing them from joining together to pursue employment-related claims in any forum, whether in arbitration or in court. The decision has been criticized for ignoring Supreme Court precedent and for making determinations regarding the rights of workers under other federal laws.

The charging party worked for the homebuilder as a superintendent, and his continued employment was conditioned on signing a “Mutual Arbitration Agreement” (MAA), which he did. Chairman Pearce and former Member Becker found the MAA’s ban on collective arbitration unlawfully barred employees from engaging in NLRA-protected concerted activity. (Member Hayes was recused from the case.) The Board rejected the notion of a conflict between the FAA and the NLRA as well as the contention set forth by the employer and several amici that the Board must accommodate the FAA and dismiss the 8(a)(1) allegation.

The decision drew an immediate response from notable experts, including former NLRB General Counsel Ronald Meisburg.

In a blog comment on the ruling, Meisburg, who as General Counsel issue GC Memorandum 10-06 (June 16, 2010) that recommended the opposite finding, noted that he believed “that it was not the Board's province to decide what was necessary to vindicate rights under those other federal and state employment law statutes.” Meisburg wrote that he felt that the Board “should defer to the well established judicial procedures for determining whether an employer’s employment dispute arbitration system was fair.” Meisburg also argued that challenges to mandatory arbitration agreements “should be decided on a case by case basis by the courts, as they are now, and not by the decisional fiat of the NLRB.” Meisburg also expressed the belief that class actions under the NLRA should be used only to challenge employer systems, not to vindicate “underlying employment claims.”

Other experts criticized the Board’s apparent decision to ignore Supreme Court precedent. “In probably one of the most important cases issued by the NLRB in 2011, the Board ignored applicable Supreme Court precedent and placed the NLRA above any competing federal statute,” said W.V. Bernie Siebert, a partner in the Denver office of Sherman & Howard LLC and Employment Law Daily advisory board member. “While the NLRB gave lip service to an attempt to reconcile the Federal Arbitration Act (FAA) with the NLRA, in fact the NLRB clearly held that the right to engage in collective litigation under the protection of the NLRA trumps the FAA. Thus, the NLRB ignored the Supreme Court’s decisions in AT&T Mobility v Concepcion and Stolt-Nielsen S.A. v Animal-Feeds Int’l Corp, both of which specifically addressed, approved, and enforced agreements which prohibit class or collective actions.”

“The net effect of the Horton decision is a reversal of the Court and invalidation of employer instituted arbitration agreements that prohibit class or collective actions,” Siebert added. “Throughout the year, the NLRB has acted with arrogance and without regard to precedent. This case may be the Board’s most glaring example. It is a fitting end to the year that brought us the Boeing debacle, one-sided rulemaking, and the reversal of long-standing Board precedent.”

Charles Craver, a professor of law at The George Washington University (and member of the CCH-Wolters Kluwer Law and Business Labor and Employment Law Editorial Advisory Board), offered a more nuanced response, but still questioned the ruling. 

“On the one hand, the Section 7 right of employees to engage in concerted activity should include the right to file class actions in court,” noted Craver, “yet even the D.R. Horton majority seemed to indicate that an employer could require its employees to resolve legal claims through arbitral procedures so long as class claims could be heard.” Craver asked “why doesn't such a rule contravene Section 7 on the ground the employees have the right to take their concerted claims to court?” Noting that “even the Supreme Court has upheld the right of employers to require employees to forgo court proceedings and resort to arbitration with respect to individual claims,” Craver also asked “what if several employees encouraged each other to file individual claims in federal or state court? Would the fact they are acting in concert when encouraging each other to file their individual claims raise a Section 7 issue?”

Craver also wondered why, in a case that appeared to involve a superintendent, the complainant was not deemed a supervisor excluded from NLRA protection. He also predicted that, in the end, “It will be quite interesting to see what an appellate court will do with this case on appeal. If I had to guess, I think the court of appeals will overturn the NLRB decision and find that the activities subject to waiver in Horton do not constitute the types of concerted activities contemplated by Congress when it enacted Section 7.”

In his blog, Meisburg also expressed his belief that the ruling will go to the federal courts. Meisburg predicted that the ruling will force the “Supreme Court to once again step in and resolve a conflict involving the terms of an arbitration agreement and the requirements of federal law, this time under the FAA, the NLRA, and the N-LG Act.”

Other experts suggested that this ruling exemplifies how the Board has helped to foster employer-employee unrest in its recent decisions. “This ruling is just the latest example of the Board driving a wedge between employees and their employers,” argued Brooke Duncan III, of the New Orleans firm Adams and Reese LLP. “Why indeed can't an employee choose to enter into an agreement to arbitrate any claims he may have against his employer?”

Duncan, who is an Employment Law Daily advisory board member, suggested that “the reconciliation between this case and 14 Penn Plaza is that in the latter, employees were represented by a union. And this Board certainly seems to want to do whatever it can to foster unionization of workers.”

Legislation introduced that would deny quorum to NLRB without Senate approval of Member nominations

Legislation that would deny a quorum to the NLRB unless the Senate confirms all Members has been introduced in the US House of Representatives, according to a report in the Hill Newspaper. A conservative Republican lawmaker has introduced legislation that would halt the work of two government agencies until recent recess appointees are actually confirmed by the Senate. No text of the bill is yet available and no number has yet been assigned.

According to the report, Representative Jeff Landry (R-La.) announced on Friday, January 13, that he had filed the legislation. The move is the latest expression of disapproval of the recess appointments by Congressional Republicans.

President had authority to make recess appointments according to DOJ opinion letter

President Barack Obama had constitutional authority to make recess appointments to the NLRB, despite the Senate being in pro forma session when he made the appointments, according to an opinion memorandum recently released by the US Department of Justice. Much of the DOJ’s rationale centered on the fact that the Senate has not been conducting business during the sessions and could not, therefore, be available to confirm the President’s nominees.

On December 17, 2011, the Senate agreed to adjourn its current session and to meet for pro forma sessions until the next session of Congress officially began. The Senate agreed unanimously that no business would be conducted during that time period. President Obama decided that the Senate was technically in recess and made appointments to the NLRB pursuant to his Recess Appointment powers. The move engendered fierce criticism and the release of the memo may be an attempt to quiet some of the President’s critics.

The DOJ decided that the pro forma sessions do not interrupt the intrasession recess in such a fashion that the President could not reasonably decide that the Senate was unable to “participate as a body in making appointments.” In so finding, the DOJ noted that several Senators have made comments indicating that the pro-forma sessions did not interrupt the Senate recess and that the Senate itself proclaimed that it would not conduct actual business in any of the pro forma sessions. The DOJ also noted that the Senate took steps to provide for the appointment of congressional personnel during this recess, indicating that it believed that was not in session. The DOJ, therefore, believed that the Senate was in recess when the appointments were made.

The DOJ also advised that the Senate cannot prevent the President from making recess appointments by providing for pro forma sessions during which no actual work is conducted. The DOJ noted that from the earliest days of the Republic, the Recess Appointment Power was intended to allow the President to make appointments to keep the government running when the Senate is unable to convene to give advice and consent on his nominees. The DOJ cited a statement made by the Judiciary Committee a century ago that a recess “should mean something real, not something imaginary. It means … the period of time when the Senate … can not participate as a body in making appointments.”

The DOJ found that, during these pro forma sessions, the Senate could not participate in that process. The DOJ found that during the sessions, usually only one Senator was in attendance, that the sessions lasted only a few seconds, and that the purpose of the sessions was not to conduct business. Thus, according to the DOJ, the President could have reasonably believed that the Senate was incapable of exercising its advice and consent function.

Allowing the Senate to use the sessions to block the President’ recess powers, moreover, would be inconsistent with the purpose of the Recess Appointments Clause. The DOJ noted that if the Senate could block the appointment power through the sessions, there would be nothing from precluding the Senate from blocking the power for even longer periods. Allowing the Senate to block the power would also “raise constitutional separation of powers concerns,” according to the DOJ, because it would undermine the powers of the Executive Branch. While the Senate could remain in session and block the recess appointment power that way, it cannot do so through pro forma sessions where no business is conducted.

The DOJ raised and dismissed several objections to its finding. It acknowledged that the Senate has often used pro forma sessions in other contexts, such as when one Chamber or the other refuses to consent to an actual recess. The DOJ found no precedent, however, for using pro forma sessions to block recess appointments. 

The DOJ also rejected the idea that because the Senate can set its own rules, it has the power to determine when it is in session. The DOJ noted that the US Supreme Court has ruled that Congress’ right to make its own rules cannot violate fundamental rights. Thus, according to the DOJ, the Senate cannot declare itself in session when it is, in fact, not in session, solely to prevent the President from exercising his recess appointment power.

The DOJ’s opinion is not likely to end the controversy. Indeed, on Friday, January 13, attorneys for the National Right to Work Foundation filed a motion in federal court challenging the legality of the recess appointments. The challenge is part of the NRWF’s suit attacking the NLRB’s new notice posting requirements. The NRWF argues that the Senate was, in fact, in session, that the appointments are therefore invalid, and that the NLRB now lacks the quorum necessary to implement the notice posting rules. The rules are currently scheduled to be effective on April 30, 2012. 

Acting General Counsel proposes revising policy on deferral to arbitration

NLRB Acting General Counsel Lafe Solomon has announced a proposal to revise the Board’s current policy of deferring certain charges to arbitration due to concerns about delays in processing grievances through parties’ contractual grievance-arbitration procedures. The suggested revisions would apply to cases in which it is alleged that an employer has discriminated against, or discharged, employees based on their union activities.

In such cases, if it appears likely that the case will not be resolved or arbitrated within a year, Solomon is suggesting that the Board should decide the case on the merits, rather than defer it. In addition, Solomon proposed applying the new policy to cases that have already been deferred for more than one year and has argued that such cases warrant a decision on the merits because of the Board’s expertise in such cases.

In conjunction with his push, Solomon issued a memo on Friday, January 20, directing regional staff to investigate whether there are significant backlogs or other probable delays in the grievance-arbitration process before making a determination to defer a case alleging Section 8(a)(1) and (3) violations. The memo states that if the arbitration of such claims are likely to be delayed by more than a year, the region should not defer the matter to the grievance-arbitration process, but should rather fully investigate the charge. If the charge is found to be meritorious, regional staff are directed to send the case to the Division of Advice. In addition, the memo directs regional offices to regularly monitor deferred cases, so that if the case is not in some way resolved within a year, the office could submit it to the Division of Advice.

The memo specifies that it applies only to union workplaces having a CBA with specific grievance-arbitration procedures. It also states that it applies to all pending cases, including those that have already been deferred for more than a year, but that it will not apply to typical Section 8(a)(5) cases, which often involve allegations of contractual violations.

Solomon is urging this revision now over concerns that delays in the arbitration process may “render enforcement of a Board order ‘pointless and obsolete.’” Solomon expresses concerns in today’s memorandum that by the time an arbitration decision leads to a Board decision, the nature of the workplace may have changed to such a degree that a Board order will have no effect.

His memo is an extension of an earlier directive that offered new ways for the Board to analyze arbitration awards to ensure that workers’ rights under the law have been addressed and protected.

Meanwhile, in an opinion piece in the National Review, former Member Peter Schaumber blasted the recent recess appointments of Sharon Block, Richard Griffin and Terence Flynn. Schaumber singled out the Griffin appointment for particular scorn, saying that his immediately prior employment, as general counsel for the International Union of Operating Engineers, should have disqualified him, based on the appearance of partisan views. Schaumber also said that the failure of both Block and Griffin to fill out a Senate questionnaire on potential conflicts of interest means that their suitability for the Board has not been established.

NLRB releases regulatory agenda for 2012

The NLRB has released its regulatory agenda for the upcoming year, focusing almost entirely on its ongoing efforts to revamp its election process procedures.

In December 2011, the Board issued a final rule reforming some of its election procedures. That rule did not contain many of the amendments that were contained in the Board’s initial proposal, and the Board plans to continue deliberations on the remainder of those proposed amendments. The Board has not set a date for the release of a second final rule.

BLS releases 2011 union membership report; union membership dips slightly

The US Bureau of Labor Statistics has released its annual report on union membership in the United States. According to the report, the 2011 union membership rate (the percentage of wage and salary workers who are union members) dipped very slightly to 11.8 percent, down from 11.9 percent in 2010. In addition, BLS reports that 14.8 million wage and salary workers belonged to unions in 2011. Both numbers are well below the number seen in 1983, the first year for which comparable union data are available, when the union membership rate was 20.1 percent and there were 17.7 million union workers.

The report shows that unionization is far more prevalent in the public sector, with 37.0 percent of public-sector employees being unionized, as opposed to 6.9 percent of private-sector workers. However, the number of workers in each sector was essentially the same; 7.6 million employees in the public sector belonged to a union compared with 7.2 million union workers in the private sector.

Of those workers, education, training, and library occupations had the highest unionization rate at 36.8 percent. The occupational groups with the lowest rate were sales and related occupations with a 3.0 percent unionized workforce. The data show that the private-sector industries with high unionization rates included transportation and utilities (21.1 percent) and construction (14.0 percent), and that low unionization rates were seen in agriculture and related industries (1.4 percent) and in financial activities (1.6 percent).

The data also show that black workers were more likely to be union members than were white, Asian, or Hispanic workers. More men (12.4 percent) were union members than women (11.2 percent.)

New York continued to have the highest union membership rate (24.1 percent), while North Carolina again had the lowest rate (2.9 percent.). Full-time workers were almost twice as likely as part-time workers to be union members, 13.1 percent compared with 6.4 percent.

Secretary of Labor Hilda L. Solis noted that union members earned more than their non-union counterparts, with weekly earnings of $938 compared to $729 for nonunion workers. Solis said that prior reporting on the numbers showed that “union members have greater access to health care, retirement and leave benefits. Today’s numbers make it clear that union jobs are critical to a strong economy. And a strong economy depends on a strong and growing middle class.”

2011 a “transformative year” on workplace class action front, according to Seyfarth Shaw’s class action litigation report

2011 was a “transformative year” in employment class actions, according to Seyfarth Shaw’s 2012 Workplace Class Action Litigation Report. The eighth edition of the firm’s annual publication, released on Monday, January 9, reveals that workplace collective filings “rose on nearly every front” in 2011, from private FLSA and ERISA actions to EEOC enforcement actions. The report covers “a charged national landscape of ‘bet the company’ employment disputes” in a circuit-by-circuit and state-by-state breakdown of the significant class and collective action rulings of 2011, along with the most noteworthy settlements of the past 12 months. It examines 976 class action decisions rendered in the past 12 months by federal and state courts, including private plaintiff and government enforcement actions. 

“In terms of workplace litigation, the continuing trend is greater aggressiveness by plaintiffs’ lawyers and government attorneys in bringing large, complex cases against employers,” said Gerald L. Maatman, Jr., co-chair of Seyfarth’s class action defense group and the report’s author. “There has been a significant re-shuffling of the deck as a result of landmark Supreme Court rulings in 2011.”

The Supreme Court's June decision in Wal-Mart Stores v Dukes has already been cited more than 260 times in federal and state court opinions, and AT&T Mobility v Concepcion has been cited 215 times. Noting that the number of rulings covered in the 2012 report climbed 15 percent over last year, Seyfarth says the increase was “a direct result of issues raised by Dukes and Concepcion that have loomed over workplace litigation since those landmark decisions last spring.”

“One of the inevitable consequences of Dukes is not a decrease in the number of workplace class actions, but a likely increase — the wrinkle being that the new difficulty in achieving nationwide certification is forcing the plaintiffs’ class action bar into seeking multiple state or perhaps regional class cases to improve the chances of certification,” said Maatman, adding “[t]he plaintiffs’ bar has quickly adopted new strategies, which calls for equal agility and innovation on the part of companies and defense counsel. Whatever the overall dimensions of class action filings, one certainty is that plaintiffs’ attorneys will be seeking a new template for certifying workplace class cases for the purpose of negotiating large settlements with defendants.”

Pointing out the EEOC’s “laser focus on high-impact litigation,” the report noted that the agency in 2011 launched 580 systemic investigations involving large groups of alleged victims, a 24-percent spike over 2010. The EEOC set a new single-year record for discrimination filings, with nearly 100,000 new actions brought against private-sector employers. “As for the EEOC, we expect it to continue pursuing its priority of bringing widespread, high-stakes pattern or practice lawsuits, and pursuing novel litigation issues and industry leaders for maximum impact,” Maatman predicted.

Among the other developments and emerging trends whose effects are likely to be felt throughout 2012, according to the authors:

· A “skilled and tight-knit plaintiffs’ class action bar is retooling litigation strategies in light of Dukes and Concepcion while equally innovative defense litigators have broken new ground with novel tactics to thwart or dismantle class actions and block class certification.” At the same time, both federal and state courts are revisiting class certification rulings in pending cases, based on the new parameters set forth by the Supreme Court.

· Wage-hour filings continued to outnumber all other workplace class actions, with FLSA claims brought in federal court leading the way. Wage-hour actions also increased at the state-court level, especially in key states like New York, California, Illinois, Massachusetts, Pennsylvania and New Jersey.

· The DOL has stepped up its oversight of the construction, hospitality, and janitorial industries, known for high rates of workplace regulation violations, as well as “fissured” industries like child care, home health care, warehousing, and meat processing. These industries tend to feature organizational structures such as franchises, independent contractors, and subcontractors. The DOL will also expand larger corporate-wide investigations as part of the agency’s intensified enforcement efforts.

· The Supreme Court will likely rule in 2012 on the exempt status of pharmaceutical sales reps in Christopher et al v SmithKlineBeecham, “potentially impacting a wide range of FLSA collective action filings and settlements.” The cert petition in this case also asked the Court to consider the level of deference to be accorded DOL amicus briefs.

The full report is available for free to Seyfarth Shaw clients and interested corporate counsel by email at ClassActionReport@seyfarth.com.

LEADING CASE NEWS

DCCir: Power company was successor employer to previous operators following termination of service contracts; substantial continuity of operations found

Southern Power was denied review of an NLRB decision that it unlawfully refused to recognize and bargain with the unions representing employees at four electric power plants following its termination of service agreements with the previous operators of the plants, ruled the DC Circuit (Southern Power Co v NLRB, January 6, 2012, per curiam). Although Southern did not purchase any assets or stock from the previous operators and was significantly larger than those operators, those facts had little impact on the substantial continuity of operations within a particular plant.

Background. Southern owned the four electric generating plants but contracted with two other companies to staff and operate the plants. Those operators entered collective bargaining agreements with unions representing the plant employees. After Southern terminated the operating agreements and took over operation of the plants, the unions requested recognition, contending that Southern qualified as a successor employer. When Southern refused to recognize or bargain with the unions, each filed charges with the NLRB. An administrative law judge found that Southern unlawfully refused to bargain and ordered it to recognize and bargain with the unions. However, the ALJ found that a multi-plant bargaining unit covering three plants was inappropriate and ordered Southern to bargain in single-plant units. The Board, acting with only two members, affirmed the ALJ’s findings with modification. Specifically, the Board order reflected that a multi-plant bargaining unit was appropriate. Thereafter, the Board’s order was vacated and remanded in light of New Process Steel, L.P. v NLRB. Subsequently, a three-member panel of the Board affirmed the ALJ’s decision as modified by the two-member Board. Southern now asks the DC Circuit to vacate the Board’s current order.

Southern argued that the speed with which the Board reached its decision and the purportedly confusing language of its order demonstrated that it “arbitrarily rushed to judgment to affirm the two-member decision. However, the DC Circuit concluded that it lacked jurisdiction under NLRA Sec. 10(e) to consider this argument because Southern failed to raise it before the Board by filing a motion for reconsideration. For the same reason, the appeals court determined that it lacked jurisdiction to consider Southern’s argument that the order would increase the risk that it will violate a settlement agreement between its parent company and the Federal Energy Regulatory Commission.

Successorship. The appeals court also rejected Southern’s contention that the previous operators’ original recognition of the unions was unlawful. Because more than ten years had passed since the unions were recognized, NLRA Sec. 10(b), which requires that any challenges to the initial majority status of a union be made within six months of its recognition, barred that claim. Southern’s challenges to the Board’s successorship finding between it and the previous operators of the power plants also failed. An employer is a successor where “the majority of its employees were employed by its predecessor” and there is “substantial continuity” between the enterprises. Because Southern stipulated to most of the relevant factors identified by the Supreme Court for evaluating substantial continuity, substantial evidence supported the Board’s factual findings in this instance.

Further, the fact that Southern did not purchase the power plants from the previous operators, but already owned them, did not undercut the Board’s factual findings. The fact that Southern was significantly larger than the previous operators had little impact on continuity within a particular plant or on whether employees viewed their job situations as essentially unaltered. Nor was it significant whether the employees expected continued representation because they knew that Southern was not unionized. The fact that employees took nonunion jobs did not establish that they no longer wanted union representation. Substantial continuity itself, rather than the successor’s union status or impossibility of procuring a different union job, created legitimate expectations of continued representation.

Multi-plant unit. Finally, the DC Circuit declined to deem single-plant bargaining units, rather than the multi-plant unit approved by the Board, to be “the most appropriate unit” for three of the plants. Noting the great deference owed the Board’s selection of bargaining units and that the Board “need only select an appropriate unit, not the most appropriate unit,” the appeals court determined that the Board appropriately attached significant weight to the unit’s bargaining history. Further, Southern presented no “compelling circumstances” to overcome the resulting presumption of appropriateness. Thus, the court denied Southern’s petition to review the NLRB order and granted enforcement.

The case number is 11-1003.

2ndCir: NLRB members who decided case that was later vacated may participate on panel that reviews case on remand

The NLRB’s review of a case was adequate and supported a finding that an employer unlawfully supported a union by allowing it to distribute a bonus to employees when an election was pending, ruled the Second Circuit (NLRB v County Waste of Ulster, LLC, January 6, 2012, per curiam). More significant was the appeals court’s conclusion that Board members who entered a decision in the case that was subsequently vacated pursuant to the Supreme Court’s ruling in New Process Steel, L.P. v NLRB may participate in the panel that reviews the case on remand.

Following an election among bargaining unit employees, the Laborers union filed an unfair labor practice charge against the employer alleging a number of violations, and the NLRB issued a complaint. An administrative law judge dismissed many of the ULP claims but concluded that the employer violated the NLRA. Thereafter, a two-member panel of the Board affirmed the ALJ’s determination that the employer acted unlawfully by allowing a competing union to distribute a bonus to employees. The employer appealed this ruling and challenged the Board’s jurisdiction over the case since only two Board members were involved in deciding the case. Subsequently, that ruling was vacated and remanded in light of the Supreme Court’s ruling in New Process Steel. The employer’s petition for a rehearing seeking to exclude the NLRB panel members from rehearing the case was denied.

The employer filed a request with the NLRB seeking to exclude the two members who were on the original panel from reviewing the case on remand. Nevertheless, the Board entered a decision affirming its earlier ruling and the two Board members who participated in the earlier decision also participated on the panel that entered the current decision. The Second Circuit rejected the employer’s contention that the current decision was unenforceable because two of the Board members that entered the decision also participated in the prior decision. Nothing in New Process Steel precluded Board members who entered a subsequently vacated decision from participating on the panel that reviews the case on remand, concluded the appeals court, in granting the Board’s petition to enforce the current decision. 

Sec. 3(b) of the NLRA, which sets out the Board’s quorum requirements and delegation procedures, does not permit a two-member panel of the Board to decide a case when the Board itself consists of only two members, the appeals court noted. However, nothing in the text of Sec. 3(b) or the Supreme Court’s reasoning in New Process Steel addresses how the Board should handle cases that are vacated and remanded. Accordingly, the Board acted within its authority under Sec. 3(b). Thus, the Board’s motion to enforce its finding that the employer acted unlawfully was enforced.

The case numbers are 10-3359-ag (Lead) and 10-3615-ag (XAP).

8thCir: Lower court properly enforced arbitration award ordering employer to provide functional capacity evaluation, restore injured worker’s seniority if he passed

In light of an employer’s inconsistent application of its functional capacity examination (FCE) policy to an injured truck driver whose fitness for duty was in dispute, an arbitrator properly ordered the employer to administer a second FCE exam, and a district court correctly upheld the arbitrator’s award, ruled the Eighth Circuit (Breckenridge O’Fallon, Inc v Teamsters Local No 682, January 9, 2012, Loken, J). The appeals court rejected the employer’s contention that the award was in manifest disregard of the law — namely, the FMLA regulations, which permit an employer to seek a third physician’s assessment of an employee’s fitness for duty in the face of dueling medical opinions.

Background. The employee, a ready-mix concrete truck driver, had injured his back on duty and, after an extended absence, was released to return to work by a workers’ compensation physician. To that end, the employer administered an FCE, but the driver failed the exam. The employer then sent him to a neurosurgeon, who determined that the driver had reached maximum improvement and had a permanent lifting restriction of 40 pounds — less than the 60-pound minimum set forth in the job requirements. As a result, the driver was put on unpaid medical leave. A few months later, after further treatment, the driver submitted a fitness-for-duty report from his personal physician, clearing him for work without restrictions. Faced with these conflicting medical opinions, the employer instructed the driver to obtain an opinion from a third physician — the tie-breaker — to be chosen from a list of company-provided doctors and at the company’s expense. The third physician, like the neurosurgeon, concluded that the driver had reached maximum improvement and was permanently restricted from lifting more than 45 pounds. With this, the driver was told he was unable to perform the job and he would not be scheduled for further work. 

The union filed a grievance. Two other employees who had failed an FCE but then received a full medical release after further treatment were allowed to take a second FCE and to return to duty when they passed, the union noted, contending the employer’s refusal to administer a second FCE in this case was an “unreasonable, inconsistent implementation” of its own FCE policy — and a violation of the bargaining agreement. For its part, the employer argued that, unlike the driver, the two other employees had not been subjected to a “permanent, job-disabling lifting restriction” after being first released for work. The employer also asserted that to return the driver to work with the restriction in place would be an unreasonable safety risk. Finally, it noted that it was expressly authorized to seek a third opinion under the FMLA’s enabling regulations and that its FCE policy reserved the right to administer an FCE at its “sole discretion.”

The arbitrator concluded that the employer violated the bargaining agreement by refusing to allow the driver to take a second FCE and inconsistently applying its FCE policy. The employer has an obligation to be consistent in the manner it administers the FCE, the arbitrator reasoned, and it could not unilaterally discard its FCE procedures in favor of an FMLA-approved process. The district court confirmed the award, concluding that it drew its essence from the parties’ CBA.

Award upheld. Under the FCE policy and its “sole discretion” provision, the employer was not required to allow the driver to take a second FCE, the appeals court acknowledged. But the arbitrator did not rule that the employer violated its FCE policy; he ruled that the employer violated the bargaining agreement by applying the policy inconsistently. While the employer insisted that the two other employees were not proper comparators, this contention was an attack on the merits of the award and was beyond the court’s limited review here. 

Next, the employer argued to no avail that the award was contrary to the FMLA. The applicable FMLA regulation, 29 C.F.R. Sec. 825.307(c)(3), provides that when faced with two conflicting medical opinions, an employer may require a third medical opinion — a permissive, not mandatory directive. Moreover, the statute itself states that the FMLA was not to be construed as diminishing an employer’s obligations under a bargaining agreement.

Finding the arbitration award drew its essence from the CBA’s management rights provision, the Eighth Circuit held that the court below properly declined to vacate it.

The case number is 11-1436.

4thCir: Employer must arbitrate claim that divestiture of signatory company relieved it of obligation to comply with job preference agreement

Peabody Holding was required to arbitrate its claim that it was no longer obligated to comply with a job preference agreement after it divested itself of Peabody Coal, the only company it owned that was a signatory to the agreement, ruled the Fourth Circuit (Peabody Holding Co LLC v United Mine Workers of America, January 11, 2012, Diaz, A). Finding that the jobs agreement was ambiguous as to whether the dispute was arbitrable, the appeals court applied the strong federal presumption in favor of arbitration and found the company failed to rebut that presumption. Thus, the parties had to proceed to arbitration.

Background. In 1993, signatory coal industry employers agreed to a union demand that nonsignatory parent companies and nonsignatory subsidiaries agreed to be bound by the terms of a job preference agreement. Under its terms, the company had to offer a certain number of jobs to miners currently employed or on layoff from the company. The agreement also included an arbitration clause. Peabody Coal, a signatory company, executed the agreement, which also bound its parent company and subsidiaries.

Contending the employer violated the agreement when it refused to extend the agreement to operations at a mine operated by Black Beauty, the union filed a grievance with an arbitrator. The parent company responded that it was no longer bound by the jobs agreement after it divested itself of Peabody Coal. 

The arbitrator determined that the dispute was arbitrable, but deferred a ruling on the merits until further argument could take place. Peabody responded to the arbitrator’s ruling by seeking a declaratory judgment in federal court that the dispute was not arbitrable. A federal district court entered judgment in favor of the union, ruling that the arbitrator was to decide arbitrability where, as here, the defendant challenged the enforceability of the agreement as a whole.

Arbitrability. The Fourth Circuit affirmed, ruling that the parties must proceed to arbitration. As an initial matter, the appeals court determined that the court, not the arbitrator, must decide whether the dispute was arbitrable. The appeals court agreed with the employer on this count, finding that nothing in the jobs agreement rebutted the presumption that the parties intended the court to evaluate arbitrability. The agreement wholly lacked language “clearly and unmistakably” providing that the arbitrator must decide arbitrability. Contrary to the district court, the Fourth Circuit ruled that the Supreme Court’s ruling in Rent-A-Center West, Inc v Jackson did not signal a retrenchment from the “clear and unmistakable” doctrine.

Next, the court disagreed with the company’s contention that it could not be forced to arbitrate a dispute that calls into question the continuing validity of the jobs agreement when it had severed its relationship with the lone signatory to the agreement. Federal courts have a “robust presumption” in favor of arbitrability, which the company failed to rebut. Declining to delve into the merits of the dispute while conducting the arbitrability analysis, the appeals court cautioned that a party “may not cloak substantive contentions in jurisdictional garb to evade its obligations under an arbitration clause.”

The case number is 10-2134.

11thCir: Organizing assistance can be a “thing of value” that, if demanded or given as payment, could constitute a violation of LMRA, Sec. 302

The Eleventh Circuit has ruled that organizing assistance offered by a casino employer to a union can be a “thing of value” under Sec. 302 of the LMRA, which makes it unlawful for an employer to give or for a union to receive any “thing of value,” subject to limited exceptions (Mulhall v UNITE HERE, Local 355, January 18, 2011, Wilson, C). Judge Restani dissented.

The casino and the union entered into an agreement in which the casino promised to: (1) provide union representatives with access to nonpublic work premises to organize employees during nonwork hours; (2) provide the union with a list of employees, their job classifications, departments, and addresses; and (3) remain neutral when faced with a union organizing campaign. In return, the union promised to lend financial support to a ballot initiative regarding casino gaming. Additionally, if recognized as the exclusive bargaining agent for the casino’s employees, the union promised to refrain from picketing, boycotting, striking, or undertaking other economic activity against it. 

One employee, the plaintiff in this appeal, opposed unionization and sued to enjoin enforcement of the agreement, claiming that it violated Sec. 302. In a prior appeal addressing standing, the Eleventh Circuit ruled he “adequately alleged that the organizing assistance promised by [the casino] in the [agreement] is valuable, and indeed essential, to [the union’s] effort to gain recognition.”

In its review of case law discussing Sec. 302’s “thing of value,” the appeals court followed the Second Circuit’s reasoning; “[v]alue is usually set by the desire to have the ‘thing’ and depends upon the individual and the circumstances.” The Second Circuit recommended that common sense should inform determinations of whether an improper benefit has been conferred.

The court then noted that Sec. 302 also prohibits payment of a “thing of value,” and that intangible services, privileges, or concessions can be paid or operate as payment. Further, whether something qualifies as a payment depends not on whether it is tangible or has monetary value, but on whether its performance fulfills an obligation. “If employers offer organizing assistance with the intention of improperly influencing a union, then the policy concerns in Sec. 302 — curbing bribery and extortion — are implicated,” the court added. “Innocuous ground rules” can become illegal payments if used as consideration in a plan to corrupt a union or to extort a benefit from an employer.

In his complaint, the employee alleged, “and a jury could find,” that the casino’s assistance had monetary value. As evidence of the value, the employee pointed to the $100,000 that the union spent on the ballot initiative that was consideration for the organizing assistance. “[The employee’s] allegations are sufficient to support a Sec. 302 claim,” the majority concluded.

Dissenting, Judge Restani did not agree that an improper intent in demanding or offering the types of concessions at issue here should transform an otherwise “innocuous” concession into a bribe or constitute extortion in violation of Sec. 302. Indeed, under the majority’s holding, he believes Sec. 302 is not implicated unless the concessions at issue are “used as valuable consideration in a scheme to corrupt a union or to extort a benefit from an employer.” Here, the employee’s complaint made no allegations of wrongdoing relating to the formation of the agreement or the union’s motives at the time of contracting. He would thus affirm dismissal of the complaint.

The case number is 11-10594.

3rdCir: Group home assistant managers were not statutory supervisors, election favoring union upheld

In a formerly unpublished opinion, but subsequently designated “precedential” upon motion of the NLRB, the Third Circuit affirmed a Board decision holding that certain group home assistant managers were not statutory supervisors (Mars Home for Youth v NLRB, published on January 19, 2012, Fuentes, J). Hence, the votes of the assistant managers were properly counted in a union election in which the tally of ballots favored the union.

The assistant managers were employed in a facility providing residential and other services to at-risk youth. Each of the residential units is staffed by a residential program manager, an assistant manager, and resident assistants. The assistants report to the assistant managers who, in turn, report to the program managers. In affirming a regional director, the Board agreed that the assistant managers did not “responsibly direct” employees’ work, assign them duties, or carry out discipline.

Noting that under Board precedent, a putative supervisor must be at risk of suffering adverse consequences for the actual performance of others, not his own performance in overseeing others, the court agreed that the record before the Board contained numerous examples of where assistant managers were not disciplined for the failure of resident assistants to follow their directions. Rather, the record indicated that the assistant managers were disciplined for their own failings as managers.

As to assigning or scheduling employees’ work, there was sufficient evidence that only some assistant managers had the authority to recommend an employee’s schedule, which was later reviewed and approved by a program manager. Moreover, the assistant managers had no authority to require a resident assistant to follow certain schedules. “Here, it is plain that the assistant managers are giving only ad hoc duties, which is not evidence of the authority to assign under the [NLRA],” the court observed.

Based on the evidence before the Board, the court would not disturb its conclusion. Thus, the 34-31 tally of ballots in favor of the union was allowed to stand.

The case numbers are 11-1250 and 11-1590.

DCCir: Parties were at impasse when employer unilaterally implemented last, best offer

A union and employer had reached impasse on the issue of the employer’s contribution to a health insurance fund, the DC Circuit ruled in granting the employer’s petition for review of the NLRB’s order and decision finding that the parties had not reached impasse when the employer unilaterally implemented its last, best offer and unilaterally imposed a three percent wage increase (Laurel Bay Health and Rehabilitation Center v NLRB, January 20, 2012, Henderson, K).

Under an extension to the parties’ original collective bargaining agreement, the unit employees’ health coverage transferred from the employer’s health insurance plan to the union’s Benefit Fund (Fund) and the employer was required to contribute a percentage of its gross unit payroll to the Fund. During negotiations for the successor agreement, the union insisted that the employer’s contribution rise from 16 percent to 24 percent and stated that its position on the Fund was non-negotiable. The union also stated that it was negotiating CBAs with a consortium of 40 other nursing homes and that any agreement between the employer and union would have to be approved by employees at those facilities.

In various negotiation sessions, the union stated that it intended to achieve its desired contract. In a session on June 17, 2005, the union sought a 22.3 percent contribution to the Fund and a four percent wage increase and said it could not deviate from that position. The employer countered with a 16 percent contribution and a three percent wage increase. In the final session, the union suggested possibly leaving the Fund, but made no actual proposal and the employer implemented its last offer that included the 16 percent contribution. The Board’s General Counsel filed a complaint charging that the employer unlawfully implemented unilateral changes in terms of employment without first bargaining to impasse. An ALJ found that the employer violated the NLRA by implementing the last, best offer and by later implementing the three percent wage increase.

The DC Circuit ruled that the Board erred in upholding the ALJ’s findings. The Board declares an impasse if it finds no chance that further negotiations will be successful. Contrary to the Board, the court found that during negotiations, the union never proposed an increase in the employer’s contribution to the Fund that was close to the 16 percent contribution that the employer had said was the highest contribution it could make. Thus, when the parties entered their final bargaining session, the positions had hardened, and the union knew that the employer could not remain in the Fund at the rate proposed by the union. Therefore, the court found that when the final session began, “the seeds of impasse had come to fruition.”

The Board acknowledged that the parties had remained committed to their respective positions throughout the negotiations, but found that impasse had not yet existed when the employer implemented its final, best offer. The court disagreed, finding that the parties’ positions were the same on the final day of negotiations as they had been on the first day. The most that the union did was to offer “vague” comments that it might look for other health insurance and to other, non-union plans. However, the court found that those comments came too late to undo the impression created by the union’s position during the previous six months of “fruitless” negotiations because the comments neither committed the union to a new position, nor indicated flexibility in its position. Thus, the court held that impasse existed when the employer implemented its last, best offer.

The court also ruled that the Board improperly faulted the employer for its failure to test the union’s willingness to move implied in its comments. Parties do not have an obligation to test the sincerity of the other party’s “contentless statements” once impasse has been reached. The burden, the court held, was on the union to show that its position had indeed changed.

The case number is 10-1340.

11thCir: Appeals court refuses to consider employer’s due process challenge to Board’s post-New Process Steel order; enforces Board’s bargaining-unit determination

Rejecting an employer’s attempt to assert for the first time a due process challenge to the NLRB’s post-New Process Steel deliberations, the Eleventh Circuit concluded there were no extraordinary circumstances at play excusing the employer from raising this objection before the Board in the first instance (NLRB v Contemporary Cars, Inc dba Mercedes-Benz of Orlando, January 27, 2012, Black, S). The appeals court also held the Board’s bargaining unit determination was supported by substantial evidence and granted the Board’s petition for enforcement of its order, finding that a Mercedes Benz dealership unlawfully refused to bargain with a newly elected union.

When the Machinists union sought to organize the employer’s service technicians, a regional director concluded the union’s proposed bargaining unit was proper and directed that a representation election be held. The NLRB, operating with only two members at the time, summarily denied the employer’s request for review of the regional director’s order. After the union won the election, the employer refused to bargain, the Board issued an order finding the employer violated the Act, and the employer petitioned the court of appeals for review. Like many two-member Board rulings, the instant case was held in abeyance pending the Supreme Court’s decision in New Process Steel, LP v NLRB, which invalidated the rulings issued by the two-member Board. Upon revisiting the matter, a three-member Board panel subsequently incorporated by reference the two-member order finding that the employer had violated the Act and once again petitioned for enforcement.

Due process challenge. In its petition for review, the employer contended the NLRB’s post-New Process resolution of the dispute violated its due process rights, citing Section 10(e) of the Act, which proscribes judicial review of any question not raised before the Board, except upon a showing of extraordinary circumstances — a procedural bar that extends to procedural and due process objections. While the employer asserted that its due process argument could only be raised before a court of appeals, “ample precedent belies this argument,” the Eleventh Circuit noted, disposing of this line of attack with a survey of relevant case law. 

Next, the employer argued that extraordinary circumstances existed here because a motion for reconsideration before the Board on due process grounds would have been futile. Looking again to applicable precedent, the appeals court observed that to rise to the level of extraordinary circumstances, the futility of an omitted objection must be shown as of the time it could have been made. While the employer may be able to retroactively establish probable futility based on the Board’s subsequent rejection of a similar argument, “probable futility cannot be equated with extraordinary circumstances.” In support of its futility argument, the employer cited only one order in which the Board rejected a similar due process challenge and nothing more than “highly subjective indicia” that its motion would have been futile. Because the employer failed to demonstrate extraordinary circumstances, it was not excused from first raising its objection before the Board, and the appeals court lacked jurisdiction to consider the due process challenge here.

Bargaining unit determination. The dealership’s “fixed operations department” was comprised of some 75 nonsupervisory workers, including service technicians — who worked as either general technicians or alignment/tire/wheel technicians — as well as detail technicians, service advisors, and other employees, all of whom worked in the same area and shared changing room and locker facilities. The regional director approved a bargaining unit composed solely of service technicians, finding the unit was appropriate under either a craft-unit or traditional-unit analysis. However, the employer insisted that the bargaining unit must be composed of only general technicians or alignment/tire/wheel technicians, but not all service technicians; alternatively, the unit must include every nonsupervisory worker in the department.

The employer first argued that the regional director’s craft-unit determination disregarded early Board precedent as well as more recent rulings — particularly applicable in light of the dealership’s “modern integrated approach to automotive maintenance,” the employer urged. But integration “is only one factor to be considered in making a craft-unit determination,” the appeals court instructed. Here, only service technicians received compensation under a flat-rate pay scheme that included unique skill-set adjustments, and only service technicians received production bonuses. Moreover, the service technicians received distinct performance evaluations and supervision, and both the general techs and the alignment techs performed mechanical automotive tasks not performed by other fixed operations employees — tasks that required skill and the use of specialized tools and equipment. Thus, despite the employer’s challenge to the Board’s factual findings, it did not meet its burden of demonstrating that the regional director’s craft-unit determination lacked substantial evidentiary support

The order was also enforceable on traditional-unit grounds because there was ample evidence to support the Board’s finding that the proposed unit of service technicians shared a community of interest. Although the employer again espoused its integration theory — again to no avail — the appeals court noted that integration of employees was only one factor to consider in the traditional-unit analysis. Citing the deferential standard of review, it added, “[e]ven if the character of the modern automotive service department represents a significant shift from the past, this Court must defer to the special competency of the Board in rectifying the conflicting interests of labor and management.” 

The case number is 10-13920.

5thCir: District court lacked jurisdiction to consider dispute over calculation of pension benefits; parties to CBA can’t have RLA cake and eat it, too

Former Continental Airlines pilots were not entitled to bring an ERISA action in federal court challenging their pension benefits calculation, the Fifth Circuit affirmed, because the Railway Labor Act’s mandatory resolution process applied (Ballew v Continental Airlines, Inc and Continental Pilots Retirement Plan, January 31, 2012, Haynes, C). The appeals court first rebuffed the retired pilots’ contention that, because they were no longer “employees” within the meaning of the Act, the RLA’s exclusive procedure for resolving their contract dispute did not apply. The retirees’ alternative argument that, under the terms of their CBA, they were entitled to pursue an ERISA court action also lacked merit. At issue was “whether parties to a CBA can choose to include disputes within the RLA’s dispute resolution process, yet evade the exclusivity of RLA arbitration by expressly providing for judicial review of System Board decisions,” the appeals court explained. “We conclude that they cannot.”

Background. The retirees filed an ERISA action in federal court, contending that their pensions should be calculated according to their most recent 60 consecutive months’ salaries before retiring. However, Continental inappropriately considered any utilized sick leave as an interruption of a pilot’s consecutive 60 months and, thus, calculated the continuous 60-month period from an earlier period in the pilot’s career. As a result of this computation method, they argued, the retirees received lower pensions than they were entitled to. A lower court dismissed the retirees’ claim for lack of subject matter jurisdiction, finding the Railway Labor Act’s exclusive and mandatory dispute resolution process applied.

On appeal, the retirees argued that the RLA did not apply because they were no longer “employees,” as contemplated by the Act. The Fifth Circuit summarily disposed of this contention, noting that the Supreme Court spoke quite clearly on the matter in Pennsylvania Railroad Co v Day, a 1959 opinion. The court rejected the retirees’ suggestion that it ignore High Court precedent based on their belief that the current Supreme Court would overrule it, instead leaving “to that Court the determination of whether Day survives another day.” Even if the RLA did apply, the retirees next argued, they complied fully with the terms of their CBA, which entitled them to pursue a federal court claim under ERISA Sec. 502(a)(1)(B).

CBA, pension plan terms. The CBA provided that employees must seek review of adverse benefit determinations through the retirement board, a properly established System Board under the RLA. The CBA vested the board with authority to hear grievances stemming from the interpretation or application of any of the terms of the agreement. The CBA specifically exempted from the board’s jurisdiction any disputes over “changes in hours of employment, rates of compensation, or working conditions covered by existing agreements between the parties.”

The CBA also dictated that the retirement board’s resolution of all cases properly referred to it would be final and binding upon the parties. If the board deadlocked on a particular dispute, parties were allowed to seek further arbitration so long as the claimants waived their right to further litigation and the arbitrator was selected from a mutually agreed list of ERISA arbitrators. If the board did not deadlock, however, the CBA contemplated employees’ ability to sue under ERISA.

The CBA also expressly incorporated the terms of the pilots’ Continental retirement plan. The plan set forth standard notification procedures for an adverse benefit determination, including the requirement that the benefits administrator notify the claimant of his or her right to bring a civil action under Sec. 502(a) of ERISA following an adverse determination on review. The retirement plan also allowed for a plan participant to have an adverse benefit determination reviewed by the retirement board. While the plan provided that the board’s determination would be binding and conclusive on all parties, the clause that followed also provided that a claimant had the right to bring an ERISA action following an adverse board determination. Similarly, the bargaining agreement allowed a claimant to pursue binding arbitration before an ERISA arbitrator in the event of a retirement board deadlock.

RLA need not apply? Against this backdrop, the retirees contended that the CBA allowed them to bring an RLA-governed claim to court under ERISA. True, the parties’ CBA clearly contemplated the ability of a claimant to sue under ERISA Sec. 502, the court noted. However, it rejected the notion that parties were free to contract out of the exclusive jurisdiction of the RLA when resolving a minor dispute subject to the Act’s mandatory dispute resolution process.

Applicable precedent, relied upon by the retirees, does make clear that parties have a choice between two alternate avenues for resolving ERISA claims that fall under the RLA: providing for RLA dispute resolution, or excluding certain disputes from the RLA’s mandates and affording judicial review under ERISA following independent administration of claims by a plan administrator. Here, though, the retirees erroneously sought both: retirement board review under the RLA followed by judicial review under ERISA.

The Fifth Circuit was clearly troubled by the policy implications at stake. “If Retirees were able to bring suit under ERISA for ‘minor’ disputes it would destroy the purposes of the RLA in promoting an efficient and ‘comprehensive framework for resolving labor disputes,’” wrote the court. “The RLA’s dispute resolution process, if it applies, is mandatory and exclusive and clearly does not contemplate providing an additional outlet for review. That is just what the Retirees are seeking here —Retirees’ interpretation of the RLA would provide claimants with an additional forum for their disputes following adverse determinations.” Of even greater concern, in the appellate court’s view, was the potential for employers to pursue costly judicial review of an adverse System Board determination in favor of a claimant.

Moreover, such a bargained-for arrangement would undermine the exceptionally narrow review intended for System Board determinations. “Here, the Retirees are explicitly looking for a ‘contracted-for’ judicial remedy following an adverse RLA-established Retirement Board ruling without showing any of the narrow exceptions to RLA exclusivity.” The appeals court would not allow it.

The case number is 11-20279.

Hot Topics in WAGES HOURS
Proposed rule would expand military family leave provisions, incorporate special eligibility provision for airline flight crew employees

Secretary of Labor Hilda L. Solis announced on Monday, January 30, that the DOL will issue a notice of proposed rulemaking to implement new statutory amendments to the FMLA. The new amendments will expand military family leave provisions and incorporate a special eligibility provision for airline flight crew employees.

The proposed rule would implement amendments extending the entitlement of military caregiver leave to family members of veterans for up to five years after leaving the military; currently, only family members of service members who are currently serving are covered. The amendments would also expand the FMLA’s military family leave provisions by extending qualifying exigency leave to employees whose family members serve in the regular armed forces. Currently, only families of National Guard members and reservists are covered.

The proposed rule would also implement amendments that make FMLA benefits more accessible for airline flight crew employees by adding a special hours-of-service eligibility requirement for them. It would also add specific provisions for calculating the amount of FMLA leave used, which better take into account the unique hours worked by crew members.

“Keeping the basic promise of America alive means ensuring that workers, from our servicemen and servicewomen who keep us safe at home to the flight crews who keep us safe in the skies, have the resources, support and opportunities they need and have rightfully earned,” said Secretary Solis. “The proposed revisions announced today are an important step toward keeping that promise.”

Wage Hour Division issues facts sheets covering unlawful retaliation

The Department of Labor’s Wage and Hour Division (WHD) has issued three new fact sheets on unlawful retaliation under the FLSA, the FMLA, and the Migrant and Seasonal Agricultural Worker Protection Act (MSPA).

Fact Sheet number 77A: Prohibiting Retaliation Under the Fair Labor Standards Act (FLSA), discusses the prohibitions, coverage, and enforcement issues related to section 15(a)(3) of the FLSA. Section 15(a)(3) states that it is a violation to either discharge, or discriminate against, any employee who has either filed a complaint or initiated any proceeding under, or related to, the FLSA. It is also makes it a violation to discriminate against or discharge employees who have either testified, or are about to testify, in any FLSA proceedings. Covered complaints may be made orally or in writing, according to the fact sheet. It also explains that most courts have held that the FLSA’s retaliation protections also extend to internal complaints. The fact sheet also reminds readers that all employees are covered under the FLSA’s retaliation provisions, even when the employee’s work and the employer are not covered by the Act. 

Fact Sheet # 77B: Protection for Individuals under the FMLA, discusses both Section 105 of the FMLA and section 825.220 of the FMLA regulations, which make it unlawful for employers to retaliate against individuals for exercising their protected rights or for participating in matters protected under the FMLA. The fact sheet, which offers examples of protected conduct, also details which individuals and entities are covered under the FMLA. 

The final fact sheet, Prohibiting Retaliation Under the Migrant and Seasonal Agricultural Worker Protection Act (MSPA), Fact Sheet # 77C, details the protections and enforcement procedures created by the MSPA’s retaliation provisions. The MSPA creates employment standards related to wages, housing, transportation, disclosures, and recordkeeping requirements for migrant and seasonal agricultural workers, and requires farm labor contractors to register with the DOL. 

Experts warn that High Court ruling could undermine FMLA 

Today, the U.S. Supreme Court heard oral arguments in Daniel Coleman v. Maryland Court of Appeals, a case that will determine whether states can be held accountable for violating the Family and Medical Leave Act (FMLA) if they deny state workers the right to take leave for their own serious medical needs, including pregnancy and childbirth. The Court’s ultimate decision will have a great impact on millions of state workers who could lose FMLA protection, according to experts.

The FMLA allows self-care and family-care workers to take up to 12 weeks of unpaid time off to recover from a serious illness or medical condition, including pregnancy or childbirth; or to care for a newborn, a newly adopted child, or a seriously ill family member. In the underlying case, Daniel Coleman, an employee of the Maryland court system, asked for medical leave under the FMLA’s self-care provision after being prescribed bed rest for a medical condition. The day after making his request, he received a termination letter. 

Lower courts ruled against Coleman, based on the Eleventh Amendment’s state sovereign immunity provision, despite a 2003 Supreme Court ruling that the FMLA’s family-care provision applies to state workers (Nevada Dep’t of Human Resources v. Hibbs). Coleman appealed the decision to the U.S. Supreme Court and experts suggest that if the Court rules against Coleman, it will have dealt a serious blow against the law itself.

“A fundamental protection for workers and families hangs in the balance in this case,” warned Judith L. Lichtman, senior advisor at the National Partnership for Women and Families, and an expert on the law. “If the more than five million state workers in this country like Daniel Coleman cannot hold states accountable for denying them leave to recover from serious illness, workers and their families will suffer.”

“When Congress passed the FMLA,” Lichtman continued, “it extended leave benefits on a gender-neutral basis to workers in both the private and public sectors to prevent sex discrimination against women in the workplace. Given this clear intent, which 47 current and former high-ranking members of Congress reiterate in a brief to the Court, it is critical that the Court uphold state workers’ right to self-care leave.”

The National Partnership’s director of workplace fairness, Sarah Crawford, will sit at counsel’s table for the petitioner at oral arguments. The Court is expected to issue a decision this summer.

DOL regional offices reach settlements; pursue ongoing enforcement actions against employers

The Department of Labor’s Wage and Hour Division has announced several noteworthy enforcement actions in its regional offices in recent weeks, including numerous settlements reached with employers resolving overtime, independent contractor misclassification, child labor and recordkeeping violations, as well as a number of complaints filed in wage-hour and FMLA cases:

Temp workers. The Temp Team Inc., a Dallas-based temporary staffing agency, has agreed to pay $244,104 in back wages to 252 current and former employees after an investigation by the Division found violations of the FLSA’s overtime and recordkeeping provisions. An investigation by the Dallas district office found that 250 Temp Team employees placed at various local client establishments worked as many as 79 hours a week and were paid a straight-time rate, instead of an overtime rate, for hours worked over 40 in a week. The company also failed to maintain accurate records of its employees’ total work hours and wages, in violation of the FLSA’s recordkeeping provisions.

Under the FLSA, the DOL noted, employees who are placed by a staffing agency at a client site are typically considered jointly employed by the agency and the client(s), and joint employers are responsible for ensuring FLSA compliance.

Independent contractors. Custom Security Solutions Inc. will pay $62,038 in overtime back wages to 34 security guards, after an investigation by the Division found the employees were improperly classified as independent contractors and, consequently, were denied minimum wage and overtime wages due under the FLSA. Custom Security Solutions provides guard services for Premium Coal Co. at its mining sites and washing and loadout plants in Tennessee. DOL investigators determined the 34 employees were paid a straight-time rate for all hours worked instead of time and one-half their hourly rates for hours over 40.

Under the FLSA, an employment relationship must be distinguished from a strictly contractual one, the DOL noted. “An employee—as distinguished from a person who is engaged in a business of his or her own—is one who, as a matter of economic reality, follows the usual path of an employee and is dependent on the business that he or she serves.”

“Increasingly, employers are categorizing their employees as independent contractors to avoid paying them in compliance with the FLSA, as well as other federal, state and local statutes,” said Sandra Sanders, director of the Division’s Nashville district office.

Regional “grocery store initiative.” The Division found significant violations of the FLSA’s child labor and wage provisions at 14 franchisee-owned Piggly Wiggly grocery stores in Alabama and Mississippi. As a result, the retailers were assessed $53,037 in civil money penalties for permitting a total of 31 minor employees at 11 of the stores to conduct prohibited hazardous jobs. Minimum wage and overtime back wages totaling $12,547 will be paid by seven stores to 56 employees who were denied proper compensation for all hours worked.

The investigations were conducted under a multiyear enforcement initiative focused on the grocery store industry in the two states, where widespread noncompliance with the FLSA’s minimum wage, overtime, recordkeeping, and child labor provisions has been found. Common child labor violations include minors being required to perform prohibited hazardous tasks such as loading and/or operating power-driven scrap paper balers and paper box compactors. Other violations include employers making illegal deductions for uniforms and other items that caused workers’ wages to fall below the federal minimum wage of $7.25 per hour; failing to pay for all compensable hours, such as rest breaks; and improperly classifying employees as exempt from the FLSA, which resulted in overtime violations.

Under this initiative, investigators from the Gulf Coast office are making unannounced visits to grocery stores throughout both states to identify patterns of FLSA violations and to remind workers of their rights under federal law. Employee interviews and inspections of payroll records are being conducted to ensure compliance with all applicable labor standards. Investigators also are engaging parent companies of local grocery stores to enlist their cooperation in ensuring compliance among franchisee-operated establishments. When violations are found, the division will pursue corrective action—including litigation, civil money penalties, and “hot goods” embargoes—to recover workers’ wages and to ensure accountability under the law.

The agency is conducting outreach to workers, employers, community organizations, faith-based groups, employee representatives, and others to encourage vulnerable workers to come forward with complaints. The DOL also is meeting with key employer associations, such as the Alabama Grocers Association and the Associated Grocers of the South Inc., to encourage their participation in promoting industry-wide compliance. In fiscal year 2011, the division conducted 12 outreach sessions under this initiative, providing FLSA education and compliance assistance to thousands of stakeholders.

Inside sales employees. Baton Rouge-based Mattress Direct Inc., doing business as Mattress Direct of New Orleans, has agreed to pay $40,253 in minimum and overtime back wages to 96 current and former sales employees following investigations by the Division that found violations of the FLSA’s overtime, minimum wage, and recordkeeping provisions. The company also agreed to ensure that sales employees are paid commissions in compliance with the law and to install a new timekeeping system to accurately record all work hours. Affected employees worked at 21 locations in Alabama, Florida, Louisiana, and Mississippi.

“Inside sales work is not exempted from the minimum and overtime wage requirements of the Fair Labor Standards Act,” said Cynthia Watson, the division’s regional administrator in the southwest. “Employees were working up to 50 hours a week — some exceeding 120 hours in a pay period — but were not always paid at least the federal minimum wage or overtime when required. These practices are unacceptable, and we will use all available enforcement tools to ensure companies pay employees according to the law.”

Investigators from the New Orleans district office interviewed employees and reviewed payroll records, determining that commissions earned by sales consultants did not always yield the federal minimum wage. In addition, many employees received straight-time wages for all hours worked, rather than time and one-half their regular rates of pay for hours worked over 40 per week, as required under the FLSA. Investigators also found that the company did not maintain accurate records of employees’ work hours, wages, and employment conditions, in violation of the FLSA’s recordkeeping provisions.

Restaurant workers. Los Agaves Mexican Restaurant of Hot Springs, Arkansas, has paid $74,413 in back wages to 28 current and former servers, cooks, and dishwashers following an investigation by the Division. Violations of the FLSA’s minimum wage and overtime provisions were found at the restaurant's Nashville, Glenwood, Murfreesboro, and Prescott locations. An investigation by the Division’s Little Rock district office found that the company misclassified employees as exempt, resulting in wages falling below the required rates. The company paid nonexempt employees flat salaries, without regard to hours worked, and failed to pay them time and one-half their regular rates of pay for hours worked over 40 in a workweek. Tipped employees also did not receive the proper overtime rate but were paid straight time for all hours worked. In addition, the company failed to maintain the required records.

Construction workers. A South Dakota commercial construction company, Asmussen Bin Builders LLC, has agreed to pay $110,262 in back wages to 34 employees following an investigation that found FLSA overtime and recordkeeping violations. An investigation conducted by the division’s Denver district office revealed that the company improperly classified several employees as exempt from the FLSA, thereby denying them overtime compensation. Investigators found that employees were required to work an average of 55 hours per week, while completing construction projects, and were paid straight time wages, rather than an overtime rate for hours exceeding 40 per week. The builder also violated the act by failing to display a required FLSA poster, at its work site, and to maintain accurate records of employees’ work hours and wages.

Repeat violator sued. The DOL sued Seafood Peddler restaurant in San Rafael, California, along with its owner and two managers, for alleged FLSA violations stemming from an investigation by the Division that found the defendants repeatedly failed to pay proper overtime wages and to maintain required records, and fired workers who cooperated with the investigation. The DOL’s regional solicitor’s office in San Francisco filed a complaint on January 6 in the Northern District of California. The suit asks the court to award the employees both the overtime back wages they are due and an equal amount in liquidated damages.

The restaurant owner refused to pay workers back wages following an investigation that examined pay practices over a three-year period ending in August 2011. Investigators determined that the employer owes at least $137,938 in overtime back wages to 11 employees, as well as $26,434 to eight employees who were fired for cooperating with the investigation. Additionally, the department has assessed $15,400 in civil money penalties against the defendants for willfully violating the FLSA’s overtime and nonretaliation provisions.

The defendant owner was also the owner of a restaurant in Yonkers, NY, that was investigated by the department in 1999. That investigation found $7,858 was owed to workers in back pay for minimum and overtime wage violations.

FMLA suit. The DOL also sued an Anchorage-based energy service company for violating the FMLA. The lawsuit, filed December 30 in federal district court in Alaska, alleges that ASRC Energy Services Alaska, a subsidiary of Arctic Slope Regional Corp., illegally terminated an employee using approved FMLA leave. Barrow-headquartered ASRC Energy Services Alaska is an oil and gas support services company that provides permitting, maintenance, construction, engineering, and fabrication functions for the energy industry in Alaska and throughout the Unites States.

The suit was filed by the department's regional office of the solicitor in San Francisco after investigators determined that the employer had incorrectly counted weeks an employee was not scheduled to work as weeks of FMLA leave when it terminated the worker for exceeding the approved amount of leave. Employers operating in remote locations, such as the North Slope, commonly assign workers to rotational schedules, with periods of several weeks of continuous work followed by weeks of time off. The department asserts in the suit that the worker's job was protected because weeks that a rotational employee is not scheduled to work cannot be counted as leave. The Labor Department seeks the employee's reinstatement as well as $60,000 in back wages.

“This suit demonstrates the department's commitment to workplace flexibility by ensuring that employees receive all of the protections they are entitled to under federal labor laws, including job protection when they must take time from work for family and medical reasons,” said Donna Hart, director of the Wage and Hour Division's Seattle district office.

High Court denies appeal from Applebee’s in wage-hour suit

The US Supreme Court on Tuesday, January 17, rejected an appeal by the restaurant chain Applebee’s International Inc. seeking to overturn a ruling by a federal court of appeals in Missouri allowing a suit to proceed accusing the chain of failing to comply with federal wage laws.

The suit involves approximately 5,500 bartenders and servers who have accused the chain of factoring in tips in employee compensation in order to avoid paying minimum wage. The tip credit practice is banned in states such as California and Minnesota but permitted in Missouri, where many of the plaintiffs work. The employees argue that because they spent more than 20 percent of their time on work such as cleaning and prepping, they should earn full minimum wage during hours worked without tips. The company has argued that prep work and cleanup is part of employees’ tip-earning responsibilities.

Labor Department unveils regulatory agenda

The DOL has released its regulatory agenda for 2012. The DOL plans to continue making rules requiring businesses to create and enforce plans for identifying and remedying labor law violations, the Plan/Prevent/Protect strategy. The DOL’s agenda also includes rulemaking affecting the Wage and Hour Division, OSHA, EBSA and the OLMS.

One of the DOL’s more controversial rules will likely be finalized this year. The Department of Homeland Security requires that an intending employer first apply for a temporary labor certification from the DOL showing that there are not sufficient U.S. worker(s) able, available, willing and qualified and that the employment of the alien will not adversely affect the wages and working conditions of similarly employed U.S. workers. In order to ensure that there is no adverse effect, the DOL requires employers to pay the prevailing wage to H-2B workers and U.S. workers hired in response to the required recruitment. The prevailing wage calculation methodology under the current H-2B regulation became the subject of litigation, and on January 19, 2011, the DOL published a Final Rule (the Wage Rule) which established a new prevailing wage methodology for the program. The effective date of January 1, 2012, was invalidated by a federal court decision, and the DOL amended the effective date of the Rule to September 30, 2011. Subsequent judicial and legislative actions have amended the effective date of the Wage Final Rule to October 1, 2012. 

OSHA. OSHA has 23 of the 60 DOL rules at the pre, proposed, and final rule stages. Among its many activities, OSHA plans to target specific hazards and will focus on “systematic processes” for modernizing safety in the workplace. OSHA is developing a proposed rule on a new injury and illness prevention program (I2P2). This rulemaking is intended to be the prototype for the Plan/Prevent/Protect strategy, and could potentially require employers to give their employees opportunities to participate in the development and implementation of an injury and illness prevention program. The I2P2 rulemaking will involve planning, implementing, evaluating, and improving processes and activities affecting and promoting worker safety and health hazards.

In addition, OSHA will continue working on proposed changes to its system for receiving reports on occupational injuries and illnesses. OSHA plans to complete its review of public comments on a system that it believes will create a more timely and efficient data collection process. That review is scheduled to be completed in May 2012.

OSHA will also address whistleblower issues, and the agenda states that OSHA hopes to issue final rules governing procedures for processing whistleblower retaliation complaints. OSHA processes whistleblower complaints brought under the Dodd-Frank Wall Street Reform and Consumer Protection Act and the Affordable Care Act.

OSHA also plans to issue a final rule on a revised Hazard Communication Standard in February 2012. OSHA has begun a review of its chemical standards and has issued an information request for public input on effective ways to address occupational exposure to chemicals.

EBSA. The Employee Benefits Security Administration (EBSA) will focus on disclosure requirements, among other things. It hopes to re-propose a rule clarifying what constitutes a fiduciary for purposes of offering investment advice to retirement plans and other employee benefit plans. EBSA withdrew its original proposal, but announced in September 2011 that it would re-propose the rule. It hopes to do it in May 2012. 

EBSA also plans to propose rule changes affecting its internal claims and appeals process. It recently proposed a rule intended to implement reporting requirements for multiple employer welfare arrangements (MEWAs) that offer or provide health benefits for employees of two or more employers. The proposal extends current reporting rules to incorporate new requirements enacted as part of Affordable Care Act.

In addition, EBSA will amend the regulation setting forth the standards applicable to the exemption under ERISA section 408(b)(2) for contracting or making reasonable arrangements with a party in interest for office space or services. This amendment will ensure that plan fiduciaries either get, or have access to, that information necessary to a determination of whether an arrangement for services is “reasonable” within the meaning of the statutory exemption. A final action is expected sometime in January 2012.

OLMS. The Office of Labor Management Standards (OLMS) will issue a final rule affecting employer and consultant “persuader activity” reporting under the LMRDA in August 2012. It issued a proposed rule in June 2011 proposing to expand the scope of reportable activities by narrowing its interpretation of the “advice exemption” in Section 203(c) of the LMRDA. Under the proposed rule, employers, their advisors, and legal counsel will have to treat activities that have traditionally not been reportable as now subject to reporting requirements.

WHD. The Wage and Hour Division plans to continue working on expanding the FLSA to domestic service. Currently, FLSA section 13(b)(21) provides an exemption from overtime compensation for live-in domestic employees. The DOL is proposing to update regulations that would involve reconsideration of the definition of “companionship services,” the criteria used to judge whether employees qualify as trained personnel who are not exempt companions, and the applicability of the exemption to third-party employers. Comments on the proposed rule will be accepted until February 27, 2012.

LEADING CASE NEWS

9thCir: Wal-Mart assistant managers lose fight to certify wage-hour claims

In an unpublished memorandum, the Ninth Circuit has now ruled, post-Dukes, that a lower court did not err in denying class certification to a group of Wal-Mart assistant managers, holding that under FRCP 23(b)(2), it was not an abuse of discretion for the court to find that the monetary relief sought was “not incidental” to the injunctive relief sought (Sepulveda v Wal-Mart Stores, Inc, December 30, 2011, per curiam).

The assistant managers sought monetary damages for unpaid overtime, missed breaks, and penalties for failure to meet several requirements of the California Labor Code. The plaintiffs sought class certification, but the district court denied their motion, concluding common issues did not predominate. The Ninth Circuit, in an earlier ruling, reversed.

In Dukes, the Supreme Court explicitly adopted the “not incidental” test for certification under FRCP 23(b)(2), and clarified that Rule 23(b)(2) “does not authorize class certification when each class member would be entitled to an individual award of monetary damages.” In reversing its position, the Ninth Circuit explained that the lower court had correctly found that the damages sought would “require highly individualized proof of the duties each [Assistant Manager] performed, the hours spent on those duties, and the overtime hours actually worked.” The court also found that fewer than half the putative class members would benefit from injunctive relief. 

The case number is 06-56090.

10thCir: Private security officers’ wage claims reinstated; “primary duty” a question of fact, so summary judgment improperly granted on whether field supervisors were exempt executives or FLSA-covered first responders

Whether private security officers at Los Alamos National Laboratory were exempt executive employees or FLSA-covered first responders turned on what their primary duties were — a question of fact, the Tenth Circuit ruled — and the district court erred in finding the officers were exempt as a matter of law (Maestas v Day & Zimmerman, LLC, January 4, 2012, Lucero, C). The appeals court also held an employee who supervises subordinates while also conducting front-line law enforcement work performs a nonmanagerial task. Because a material dispute remained as to whether the plaintiffs, four security officers of varying ranks, carried out this nonmanagerial role as their primary duty, the lower court jumped the gun, at least in part, in awarding summary judgment to the employer.

Background. The employer’s private security force provided around-the-clock protection to the Los Alamos National Laboratory. At the lowest level of the hierarchy were security officers and security police officers, who were supervised by three ranks of field supervisors: lieutenants, captains, and majors. Field supervisors maintained the same certifications as the officers they supervised, including first responder training, respirator training, and hazardous materials training. In addition, they were required to have some supervisory experience and to complete a basic supervisory course on leadership, management, and administration. The field supervisors also trained employees and directed and assigned them work, handled employee complaints, and managed responses to security incidents.

Four field supervisors (two lieutenants, a captain, and a major) filed a putative collective action alleging they were misclassified as exempt executive employees, claiming they were in fact first responders and thus entitled to overtime pay under the FLSA. The district court refused to certify the class; instead, it granted summary judgment to the employer based on its review of the named plaintiffs’ duties and its conclusion that their primary duty was management. On appeal, the officers did not contest the employer’s factual claims about their job duties, some of which were managerial and some of which related to first response. However, they sharply disputed which of those duties were “primary” under the FLSA, claiming their first responder responsibilities were paramount.

First responder rule. The Tenth Circuit was called upon to address the interplay between the DOL regulation addressing first responders, 29 CFR Sec. 541.3, which states that police and firefighter first responders are not exempt executives because their primary duty is not management, and the DOL regulation defining the executive exemption. The DOL’s first responder regulation does not alter the primary duty test, but it does alter the analysis “in a subtle but significant way,” the appeals court noted. The rule states that first responders are not exempt executives even if they “also direct[] the work of other employees in the conduct of an investigation or fire.” On the other hand, the court added, some duties performed by high-ranking public safety officers are bona fide managerial duties. High-level employees who perform some first responder duties, like police lieutenants or fire chiefs, can nonetheless be exempt executives if their primary duty is managerial (and they satisfy the other elements of the exemption). “For field supervisors like plaintiffs, who direct the work of subordinates but also perform at least some first responder duties themselves, the distinction appears to be quite fine,” wrote the court, finding the distinction hinged on the extent to which they engaged in the same front-line activities as their subordinate officers on a daily basis.

While the appeals court embarked upon a fairly detailed analysis of the security officers’ respective duties, in the end their primary duty was to be determined by the factfinder. Case law from the Tenth Circuit and other courts supported the conclusion that the “primary duty” analysis was a question of fact, the court noted, and the district court erred in concluding that the primary duty analysis presented a legal question. Here, a material factual dispute remained as to the officers’ primary duties, at least as to three of the four plaintiffs, precluding summary judgment.

Individual plaintiffs. A rational factfinder could readily find that one of the plaintiffs, a field lieutenant, had patrolling as his primary duty. He testified that he spent only five to 10 percent of his work day checking on subordinates and the remainder of his time patrolling his zone. This fact alone was enough to preclude summary judgment, the Tenth Circuit reasoned. Moreover, the relative importance of his managerial, administrative, and first responder duties was “debatable.” The other field lieutenant named as a plaintiff in the case spent 50 to 60 percent of his time as a field lieutenant, and the remainder as a scheduling specialist working in the office. While his office duties (assigning subordinates to open posts, handling employee grievances, and ensuring compliance with the bargaining agreement) were administrative within the meaning of the FLSA’s white-collar exemption rules, the relatively equal division of time spent between his field lieutenant and his scheduling specialist duties left a genuine question of fact as to which of these duties was primary. 

The third plaintiff, a higher-ranking captain, spent his entire shift in the field as the commander of his zone. Although he was responsible for ensuring the operational readiness of his subordinates by performing checks and administering readiness tests — both bona fide managerial duties, the appeals court observed — he also directed the response of his subordinates while working alongside them in the field, a first responder duty. Without sufficient additional information regarding other primary duty factors (relative freedom from supervision; his salary in comparison to his subordinates), a factfinder could not make a proper primary duty determination. Thus, the court vacated the lower court’s summary judgment ruling as to this plaintiff as well.

However, the fourth plaintiff was a major, the highest-ranking field officer, and the lower court had more information at its disposal regarding how this field supervisor passed his work days: He led the daily briefing of all captains, lieutenants, and subordinate officers. He spent roughly three hours distributing and collecting weapons from subordinates. He spent the majority of his remaining time at headquarters, supervising the entire shift. “These are all management duties,” the appeals court confidently stated. And while he took orders from upper management, he was the highest-ranking official in the field, and he enjoyed more independence and discretion than subordinate officers. Thus, even though there was no evidence of his salary premium, it was clear that his managerial duties were primary. Accordingly, in contrast to the other plaintiffs, the district court properly granted summary judgment to the employer on the major’s overtime claims.

The case number is 10-2280.

11thCir: In case of first impression, appeals court holds that FMLA protects a pre-eligibility request for post-eligibility leave

On an issue of first impression in the Eleventh Circuit, the appeals court ruled that the FMLA protects a pre-eligibility request for post-eligibility leave, and accordingly, found that a district court erred when it dismissed a pregnant employee’s FMLA interference and retaliation claims (Pereda v Brookdale Senior Living Communities, Inc, January 10, 2012, Fay, P). Closing a gap left open by its Walker v Elmore County Board of Education decision, the appeals court reasoned that a contrary opinion would violate the purposes underlying the Act.

Background. The employee started working for the employer, a senior living facility, in October, 2008. The employee alleged that she was considered a top performer for the first eight months of her job. However, in June, 2009, she told the employer that she was pregnant and would be seeking FMLA leave when her child was born that coming November. Thereafter, the employer began to harass her, causing stress and other pregnancy complications. Her job performance was criticized, and she was placed on a performance improvement plan with “unattainable goals.”

According to the employee, although she was eligible for accrued sick and personal leave, she was disciplined for visiting the doctor when her pregnancy complications arose — despite being given approval to attend the appointments — and others were not similarly disciplined. Several months after giving notice of her pregnancy, she was disciplined for notifying the employer by email that she would be taking several days off. When she suffered more pregnancy-related medical issues later that month, the employer told her that she was eligible for non-FMLA leave. In September, 2009, after her doctor instructed her that she needed bed rest, the employee took time off again. This time, she left a message with the employer’s executive director, and received no response. When she finally reached the employer, she was terminated.

After the employee filed suit alleging FMLA interference and retaliation, the employer filed a motion to dismiss, which the lower court granted. The court held that the employee was not entitled to FMLA leave at the time she requested it, and therefore, her interference claim failed. Furthermore, because she was ineligible for FMLA leave, the court held that she had not engaged in protected activity, and accordingly, her retaliation claim was similarly dismissed.

Resolving the Walker gap. In Walker, the Eleventh Circuit ruled that a teacher who announced that she was pregnant and would need leave several days prior to her eligibility, was not protected by the FMLA. That case, however, reversed the question of whether the FMLA protects a pre-eligibility request for a post-eligibility maternity leave. While the appeals court in Walker reserved ruling on the issue, it provided practitioners with insight into the circuit’s eventual decision in the case at hand. According to Richard Gerakitis, a partner at the Atlanta firm Troutman Sanders and a CCH Employment Law Daily Advisory Board Member, while today’s decision is impactful, employers who had been analyzing FMLA requests as the Walker court had signaled might simply see the landscape clarified.

The employer argued that the employee’s claims failed because she was neither eligible nor entitled to FMLA leave because she was terminated prior to working for a year, and before the birth of her child. However, the appeals court disagreed. Drawing upon the FMLA regulatory scheme and its 30-day notice requirement, and the DOL’s implementing regulations, the court concluded that such a result would circumvent the purposes for which the FMLA was enacted. “Without protecting against pre-eligibility interference, a loophole is created whereby an employer has total freedom to terminate an employee before she can ever become eligible. Such a situation is contrary to the basic concept of the FMLA,” wrote the court.

Interference claims. Because the FMLA requires notice in advance of a future leave, the appeals court held that employees are protected from interference prior to the occurrence of a triggering event. Any other outcome would be illogical, and would be both an employee trap and an employer windfall, the appeals court explained. “Without remedy, the advanced notice required becomes a trap for newer employees and extends to employers a significant exemption from liability,” the court wrote. If the employee could not maintain her claim, she should not be required to give notice. Because the statute requires advance notice, “logic mandates that the FMLA be read to allow a cause of action for employees, who like [the employee], in goodwill exceed the notice requirement.”

While noting that it was axiomatic that the delivery of a child was necessary for FMLA leave to actually commence, the court rejected the employer’s argument that a delivery was necessary to commence a pre-eligibility interference claim. The employee must be construed as eligible for protection in order to “honor the purposes for which the FMLA was enacted,” the appeals court reasoned, because to allow a more narrow interpretation would permit employers to evade the Act.

Notwithstanding its decision, the Eleventh Circuit made clear that it did not intend to expand FMLA rights. “An employee has to be both eligible and entitled to FMLA on the day her FMLA leave is to commence,” the appeals court wrote. “This [ruling] does not create a new class of employees,” observed Gerakitis.

Retaliation claim stated. Furthermore, the appeals court held that the employee also stated a cause of action for retaliation. In so deciding, the Eleventh Circuit considered both the employer and employee interests advanced by the FMLA, and it joined other circuits that have similarly decided that a pre-eligibility request for post-eligibility leave is a protected activity.

The appeals court was not compelled by the employer’s “slippery slope” argument, noting that an employee could still be terminated for legitimate reasons. Furthermore, liability could be denied for other reasons as well. Instead, the court narrowed its finding to state that a pre-eligible discussion of post-eligible FMLA leave is protected activity.

“Our temporal proximity in the Eleventh Circuit is pretty narrow,” said Gerakitis, responding to the employer’s slippery slope defense. “If you are several months into it, there is very likely not going to be that temporal proximity.”

The case number if 10-14723.

6thCir: Lower court properly applied burden-shifting framework to FMLA claims and found absence of pretext; employee failed to demonstrate she was disabled under pre-ADAAA standards

After concluding that the district court properly applied the McDonnell Douglas framework to an employee’s FMLA interference and retaliation claims, the Sixth Circuit affirmed summary judgment in the employer’s favor on both those claims (Donald v Sybra, Incorporated, dba Arby’s, January 17, 2012, Cole, R). Moreover, under the pre-amendment ADA, the employee could not demonstrate that she was disabled because she was not regarded as having an impairment that limited a major life activity. Therefore, the lower court properly dismissed her ADA and state law disability claims, the appeals court ruled.

Background. The employee experienced a number of serious health problems requiring that she take time off from her job as an Arby’s assistant manager. In 2006, she missed a week of work for gallbladder surgery and, in 2007, she missed about eight weeks of work to receive treatment for ovarian cysts and renal stones. It was undisputed that the 2007 leave was covered by the FMLA. When the employee returned from leave in September 2007, she was transferred to a different store. The employee alleged that the district partner, who was in the store frequently, was working beside her one day and said that she “should be disabled” like the district partner’s husband. The district partner denied that she made that statement, and the employee did not recall exactly when the statement allegedly was made.

In February 2008, the store manager determined there were irregularities in receipts from the employee’s cash drawer and, after an investigation, suspected that the employee was discounting orders and pocketing the difference. During two regularly scheduled days off that month, the employee received treatment for her ongoing pain. However, on the second day she called in to report that she would have to be out for three more days because the treatment caused extreme pain. She did not request nor provide notice of FMLA leave at the time. When she returned to work, her supervisor, the district partner, and another executive confronted her about the shortage in her drawer and requested she sign an acknowledgment of theft. She refused and was subsequently terminated. After she complained to the company’s grievance line, the employer attempted to resolve the dispute, but instead, the employee initiated legal action.

McDonnell Douglas framework. The district court did not err when it analyzed the employee’s FMLA interference and retaliation claims using the McDonnell Douglas framework. There was no doubt that the standard applied to the employee’s retaliation claim; however, it was less clear whether it should be used to consider FMLA interference claims. While the Sixth Circuit had not addressed the question head on, one panel, Grace v USCA, decided that in an FMLA inference claim, “an employer could prove it had a legitimate reason unrelated to the exercise of FMLA rights for terminating the employee” and thereafter, the employee could rebut that rationale. Although the court did not explicitly apply the McDonnell Douglas standard, the Sixth Circuit was satisfied that the panel had used its burden-shifting approach.

Having condoned the lower court’s use of the burden-shifting standard, the appeals court ruled there was no evidence of pretext to support either the retaliation or interference claim. The district partner’s comment that she “should be disabled” like her husband because the employee had medical issues did not provide an inference of discriminatory intent. Furthermore, because the Sixth Circuit adopted the honest belief rule, it was the employer’s belief that the employee committed misconduct — and whether it was informed and nondiscriminatory — that would prevail. Accordingly, the employee’s fierce denial that she engaged in the alleged theft was to no avail. Further, while the timing of the discharge was of concern, it was not enough in itself to establish pretext. Therefore, the Sixth Circuit affirmed summary judgment to the employer on the employee’s FMLA retaliation and interference claims.

Disability claims dismissed. The employee’s ADA and state law disability claims met a similar end. She alleged that the employer regarded her as having a disability, relying upon the district partner’s statement. Because the employee was discharged in 2008, her ADA claim was evaluated under the pre-ADA Amendments Act definition of disability. However, under the pre-amendment standard, one must be regarded as having an impairment that limits a major life activity. In this instance, the evidence suggested that to the contrary, the employer considered the employee a good worker. Thus, she could not argue that she was regarded as disabled.

Only the isolated remark provided any basis for the employee’s disability claims. This remark was temporally removed from her termination, and furthermore, was not said with animus. Consequently, the district court properly dismissed the disability discrimination claims.

The case number is 10-2153.

6thCir: After-the-fact reliance on “rolling method” to calculate available FMLA leave and justify firing employee was not in good faith; liquidated damages imposed

An employer that fired an employee after calculating that his leave had run out under the “rolling method” interfered with his FMLA rights, ruled the Sixth Circuit, in affirming a trial court’s judgment on the interference claim (Thom v American Standard, Inc, January 20, 2012, Merritt, G, Jr). The appeals court further found that the employer acted in bad faith because it originally approved leave that would have extended longer than allowed under the rolling method and it only notified the employee it was using the rolling method after litigation ensued. Thus, liquidated damages were appropriate.

Background. The employee worked as a molder for approximately 36 years. Due to a non-work-related shoulder injury that required surgery, he requested FMLA leave from April 27 until June 27, which was granted. He healed faster than expected and was cleared for light duty work on May 31 with a probable date for unrestricted work given as June 13. When he tried to return to work on May 31, HR sent him home because the employer did not allow employees with non-work-related injuries to perform light duty work temporarily after FMLA leave. When he did not return to work on June 13, the employer called him and the employee reported that he was having increased pain and would return on June 27. He was able to see his doctor on June 17 and got a note requesting a leave extension until July 18. When the employee returned to work with his doctor’s note he discovered that he had already been terminated. The employer counted every day from June 13 to June 17 as an absence, and, as a result, the employee exceeded the number of absences allowed.

The employee filed suit alleging FMLA interference. Thereafter, the trial court granted the employee’s motion for partial summary judgment, ruling that his employer interfered with his FMLA rights. The court awarded the employee $99,960 in attorney fees, $2,732 in costs, and $104,354 in back pay. It also ordered the employer to change the termination date to December 31, 2007, so he would be eligible for his pension and retiree benefits. However, the trial court denied statutory liquidated damages because it found that, despite violating the FMLA, the employer acted both in “good faith” and with reasonable grounds for its actions. The employer appealed the decision and the calculation of damages. The employee cross-appealed, arguing the trial court erred by not granting him liquidated damages. The Sixth Circuit affirmed the judgment on the interference claim but reversed the decision on liquidated damages.

Interference. The employee claimed that his employer failed to adequately notify him of its method for calculating FMLA leave because it did not inform him in writing or otherwise that the company policy was to use a “rolling” method of leave calculation. The rolling method calculates an employee’s leave year “backward from the date an employee uses any FMLA leave.” Using this method, the employee’s leave would have expired on June 13. By contrast, under the “calendar” method, which renders an employee eligible for 12 weeks of FMLA leave each calendar year, his leave could have extended through July 14. The employer argued that the employee’s union knew of its use of the rolling method and the knowledge should be imputed to the employee.

The Sixth Circuit found that the trial court properly rejected the employer’s constructive notice argument. The appeals court stated that “employers should inform their employees in writing of which method they will use to calculate the FMLA leave year,” and that this standard was “consistent with the principles of fairness and general clarity.” Because the employer failed to give the employee actual notice that it was using the rolling method or that his official leave date would expire earlier than the originally approved date of June 27, it interfered with the employee’s FMLA rights.

Damages. The company argued that damages for loss of pension should have been denied because it sold the plant where the employee worked two years after he was fired, and all benefits would have been provided by the new employer. The Sixth Circuit was not persuaded, ruling that the court properly rejected this argument because the unlawful discharge caused the loss of the employee’s pension, and the sale of the plant was irrelevant. The court also properly rejected the employer’s argument that the employee was not entitled to back pay because he spent five months obtaining a GED and then took a job for significantly less pay instead of mitigating his damages. In the court’s view, difficulty finding work was not the equivalent of stopping the search for work. The employee had not voluntarily abandoned his job search but instead took the best opportunity given his limited skill set and location.

Liquidated damages. The FMLA calls for double damages except where the employer acted in “good faith” in discharging the employee. The Sixth Circuit disagreed with the trial court’s finding that the employer acted in good faith when it relied on the rolling method to justify its actions. In the appellate’s court’s view, “[t]he June 27 date agreed to in writing by [the employer] is completely inconsistent with the rolling method and with counsel’s present reliance on the rolling method as a justification for discharge. Pretextual reasons for discharge manufactured after the fact in order to justify an earlier wrong are not consistent with good faith.” The court also stated that the employer’s “obdurate refusal to correct an obvious mistake that constituted a wrongful discharge of this 36-year employee reinforces the case for liquidated damages.” Thus, the court reversed the judgment on liquidated damages and remanded for a doubling of damages.

The case numbers are 09-3507 and 09-3508.

4thCir: Internal complaints about supervisor’s alleged tampering with employee timesheets protected under FLSA’s antiretaliation provision

In an issue of first impression, the Fourth Circuit ruled that intra-company complaints by an employee reporting alleged violations of the FLSA may constitute protected activity within the meaning of Sec. 215(a)(3) of the Act (Minor v Bostwick Laboratories, Incorporated, January 27, 2012, Duncan, A). The court reversed a district court’s ruling that the employee’s complaints to the company’s chief operating officer regarding a supervisor’s practice of altering employee timesheets to reflect that they had not worked overtime were unprotected.

According to the employee, a medical technologist, her work was graded as satisfactory to above average on her final performance review, just 12 days before her discharge. Thereafter, the employee and several coworkers met with the employer’s COO to report their concerns that their supervisor was violating the FLSA. Specifically, they informed the COO that the supervisor routinely altered employees’ timesheets to reflect that they had not worked overtime. When the employee returned to work for her Monday shift, she was terminated, ostensibly because of “too much conflict with her supervisors.” Reasoning that applicable precedent did not firmly establish whether intra-company complaints were protected under the FLSA’s antiretaliation provision, the district court dismissed the employee’s complaint.

The sole question before the Fourth Circuit was whether the employee’s internal company complaint — as opposed to a complaint filed with a court or governmental agency — could trigger the protection of the FLSA’s antiretaliation provision. The appeals court answered in the affirmative. Examining the Supreme Court’s decision in Kasten v Saint-Gobain Performance Plastics Corp, the court cited Kasten’s directive that the remedial purpose of the FLSA required a broad interpretation to achieve its basic objectives. It also noted the High Court’s reasoning that limiting the scope of protected activity to a written complaint would discourage the use of desirable informal workplace grievance procedures as a means of securing compliance with the FLSA. But the Court had expressly declined to rule on whether an internal complaint was protected under the FLSA. Thus, although the Fourth Circuit found much of the reasoning of Kasten applicable to the case at hand, the Supreme Court decision did not directly control its outcome.

While Kasten focused the majority of its plain-language analysis on the meaning of the word “filed” in the provision in question, rather than the “any complaint” language relevant to the inquiry in this case, the Supreme Court nonetheless observed that the phrase “any complaint” suggested a broad interpretation that would include an oral complaint. While the appeals court concluded that the language “filed a complaint” was ambiguous with regard to whether internal complaints also are protected under Sec. 215(a)(3), it disagreed with the employer’s position that the plain meaning of the FLSA’s antiretaliation provision was that it does not cover internal complaints. By phrasing this clause to protect an employee who has “filed any complaint” or instituted or caused to be instituted any proceeding or has testified in any such proceeding, Congress indicated its intent that courts consider each of these categories of protected activity independently. Because the trial court did not follow this directive, the court found its plain-meaning conclusion incorrect.

The appeals court also gave weight to the consistent position of both the Secretary of Labor and the EEOC (arguing as amici curiae in support of the employee) that internal complaints are protected activity within the meaning of Sec. 215(a)(3). The appeals court also noted that the majority of the circuits to consider the question, including the Fifth, Sixth, Eighth, Ninth, Tenth, and Eleventh Circuits, have concluded that intra-company complaints are protected. Finally, the court rejected the employer’s argument that a comparison of the FLSA’s antiretaliation provision with the more broadly written antiretaliation language of Title VII called for a narrow interpretation of Sec. 215(a)(3). At best, the implications of the difference in the statutory language were unclear, and the comparison did not solve the interpretative problem in this case. 

Because of the remedial goals of the FLSA, the Fourth Circuit concluded that it must interpret Sec. 215(a)(3) to include intra-company complaints. An interpretation that limits its coverage to complaints made before an administrative or judicial body would overly circumscribe the reach of the provision in contravention of the FLSA’s stated purpose. On the other hand, allowing internal complaints comports with the statute’s objectives. Thus, the Fourth Circuit adopted the majority view, holding that internal complaints are protected activity within the meaning of the FLSA’s antiretaliation provision.

The case number is 10-1258.

7thCir: In issue of first impression, appeals court finds class certification order clearly defined classes and class claims, issues, or defenses under Rule 23(c)(1)(B)

The Seventh Circuit affirmed certification of a class of bank employees in a suit alleging they were denied overtime pay under the Illinois Minimum Wage Law (IMWL), rejecting the bank’s contention that the lower court failed to comply with FRCP 23(c)(1)(B) in a case of first impression (Ross v RBS Citizens, NA dba Charter One and Citizens Financial Group, Inc, January 27, 2012, Kanne, M). After requesting that the parties file statements of position addressing whether the class certification order satisfied the Supreme Court’s recent ruling in Wal-Mart Stores, Inc v Dukes, the appeals court found that the district court clearly defined the classes and the class claims, issues, or defenses, and affirmed the lower court ruling.

The employees held nonexempt bank positions such as teller or personal banker and so were eligible to receive overtime pay when they worked more than 40 hours a week. However, the employees alleged that the bank had an unofficial policy of denying overtime pay to nonexempt employees by: (1) instructing them not to record overtime hours; (2) erasing or modifying recorded overtime hours; (3) giving employees “comp time;” and (4) requiring them to perform work during unpaid breaks. There was also an allegation that the bank misclassified assistant bank managers (ABMs) as exempt even though they spent the majority of their time performing nonexempt work. 

The employees sought certification of two classes for the IMWL claim — the “hourly” class and the “ABM” class. The district court found the employees satisfied Rule 23 class action prerequisites and granted the motion for certification. The bank challenged the trial court’s certification on the narrow grounds that the court did not comply with Rule 23(c)(1)(B)’s requirement that “[a]n order that certifies a class action must define the class and the class claims, issues or defenses, and must appoint class counsel under Rule 23(g).”

Issue of first impression. The exact contours of Rule 23(c)(1)(B) is an issue of first impression in the Seventh Circuit. Only the Third Circuit, in Wachtel ex rel Jesse v Guardian Life Ins Co of Am, has fully addressed the meaning of the rule. Finding the Third Circuit’s interpretation persuasive, the Seventh Circuit concluded that the requirement to “define” the “class claims, issues or defenses” was identical to the requirement to define the “class” itself within a given certification order.

Without a precise definition of the class, claims, issues and defenses, it would be exceedingly difficult for the appeals court to review the propriety of a class certification order. Given the text, history, and purpose of Rule 23, as well as the importance that the Seventh Circuit has ascribed to precise class definitions in Spano v Boeing Co and Simer v Rios, the appeals court held the appropriate substantive inquiry for Rule 23(c)(1)(B) is “whether the precise parameters defining the class and a complete list of the claims, issues, or defenses to be treated on a class basis are readily discernible from the text either of the certification order itself or of an incorporated memorandum opinion.” 

Employer’s challenge. The bank first challenged whether the classes were properly defined, asserting that the class certification order created a conditional class that hinged on whether its overtime policy was unlawful. However, the certification order, when read in conjunction with the memorandum opinion, left no doubt about which employees and former employees constituted the class. Thus, the district court defined the class in a manner that was “readily discernible from the text either of the certification order itself or of an incorporated memorandum opinion.” Moreover, the potential harms resulting from a poorly defined class were not implicated by the district court’s alleged lack or precision. 

Nor did the district court abuse its discretion by identifying only two claims for trial instead of identifying a comprehensive list of claims, issues, or defenses. The bank had identified seven additional questions without which, it warned, the parties could not adequately prepare for trial and potential class members could not make informed decisions about whether to opt out of the class. However, the appeals court observed that the district court clearly identified the hourly class’s claim subject to a company policy that intentionally failed to pay lawfully earned overtime, and it also identified four possible ways in which the employees claimed they were forced to work off the clock. Explicit identification of this claim and four possible types of evidence was exactly the type of clarity and completeness required of Rule 23(c)(1)(B). Likewise, the district court clearly identified the ABM class’s claim that their primary duty was to perform nonexempt work under an unlawful policy. 

Ultimately, the claims identified by the district court were the only claims that required resolution at trial. The seven questions raised by the bank were merely issues of trial strategy or proof rather than overall issues necessitating resolution, the appeals court found.

Commonality. Next, the Seventh Circuit turned to the commonality prerequisite of Rule 23(a)(2) as clarified by Dukes. Here, the appeals court found Dukes did not change the district court’s commonality result, and so it properly certified both classes. The commonality prerequisite requires that the plaintiff show that “there are questions of law or fact common to the class.” 

What matters is the capacity of a classwide proceeding to generate common answers apt to drive the resolution of litigation. To satisfy the commonality requirement, it is enough for plaintiffs to present just one common element. Despite the bank’s best efforts to fit the present case into the Dukes mold, the Seventh Circuit found significant distinctions, including the size of the class and the type of proof required to be offered. Ultimately, the glue holding together the hourly and ABM classes was based on the common question of whether an unlawful overtime policy prevented employees from collecting lawfully earned overtime compensation. Thus, the court affirmed the district court’s order certifying two classes for the employees’ IMWL claims.

The case number is 10-3848.
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