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Hot Topics in LABOR LAW REPORTS:

DDC: District court upholds NLRB notice-posting rule in part, but strikes enforcement-related provisions; “shoehorned” challenge to recess appointments denied

A federal district court has upheld a controversial NLRB rule requiring employers to notify employees of their rights under the NLRA, rejecting a challenge brought by several employer groups (National Association of Manufacturers v NLRB, March 2, 2012, Jackson, A). The court also upheld a specific provision that an employer’s failure to post the required notice can be deemed evidence of antiunion animus when an employer’s motive is at issue in an unfair labor practice proceeding. However, the district court struck down the rule’s enforcement provisions making the failure to post the notice itself an unfair labor practice under the Act, as well as a provision that tolls the statute of limitations in unfair labor practice actions against employers that have failed to post the required notice.

In a separate ruling, the court declined to consider the propriety of President Obama’s December 2011 recess appointments to the NLRB, rejecting the employer groups’ attempt to “shoehorn” their challenge to the appointments into a case about the validity of the NLRB’s rulemaking. “The Court declines this invitation to take up a political dispute that is not before it.”

Background. The final NLRB rule, “Notification of Employee Rights Under the National Labor Relations Act,” was first published in August 2011. The notice-posting provision, set forth in Subpart A, requires all employers subject to the NLRA to “post notices to employees, in conspicuous places, informing them of their NLRA rights, together with Board contact information and information concerning basic enforcement procedures.” Where appropriate, employers would also be required to post translated versions of the posters. Employers who customarily communicate with their employees about personnel rules or policies using an intranet or internet site are required to also post the notice prominently on the site.

Employers that fail to post the notice will be issued a cease and desist order, requiring posting of the employee rights notice as well as a remedial notice. The rule further provides, under Subpart B’s enforcement section, that an employer’s failure to post the notice may also impact Board proceedings. First, the Board may toll the six-month statute of limitations for filing an unfair labor practice against an employer that failed to post the notice. Second, the Board may consider an employer’s “knowing and willful refusal to comply” with the notice-posting requirement as evidence of anti-union animus during an unfair labor practice proceeding, where the employer’s motive is at issue.

Several business groups mounted a challenge to the NLRB rulemaking, and the court consolidated several suits filed by The National Association of Manufacturers (NAM) and the National Right to Work Legal Defense Foundation (NRTW), in conjunction with the National Federation of Independent Business (NFIB). The lawsuits alleged that the Board exceeded its authority, in violation of the Administrative Procedure Act (APA), and also violated employers’ First Amendment free-speech rights — namely, the right to refrain from speaking. For the rest of the story, click here.

The case number is 11-1629 (ABJ).

William G. Miossi (Winston & Strawn, LLP) for NAM. Glenn M. Taubman for NRTW. Howard Christopher Bartolomucci (Bancroft, PLLC) for NFIB. Abby Propis Simms for NLRB.

National Association of Manufacturers files emergency motion for injunction against NLRB’s notice posting rule

The National Association of Manufacturers, on Monday, March 12, filed an emergency motion for injunction in its suit seeking to enjoin the NLRB from enforcing its notice posting rule. The NAM and its co-plaintiffs filed the motion with the Court of Appeals for the District of Columbia Circuit.

The NAM is appealing District Court Judge Amy Berman Jackson’s decision that the NLRB had authority to issue its rule requiring private-sector employers to post notices informing employees of their rights under the NLRA, and that the NLRB could consider an employer's “knowing and willful” failure to post the notice as evidence of an unlawful motive. In her ruling, the judge struck down a section of the rule that would have automatically considered a failure to post to be an unfair labor practice. The judge also struck the portion that would have tolled the statute of limitations for unfair labor practice charges filed against employers that failed to post the notice. The plaintiffs filed for an injunction pending its appeal to the appellate court and Judge Jackson denied that motion as well.

In the motion for an emergency injunction, the plaintiffs restate many of the arguments made in their initial request for the injunction. They also assert that the notice rule is not neutral because it omits any suggestion that employee rights are not “pro-union.” The plaintiffs also assert that Judge Jackson should have required the Board to furnish “adequate, non-anecdotal data on which to base its conclusions that the Rule is in any way needed to inform employees of their rights under the Act.”

The rule is to go into effect on April 30, 2012.

Board files response to emergency motion for injunction halting notice posting rule

The NLRB on Monday, March 26, filed its response to an Emergency Motion for Injunction Pending Appeal and/or for Expedited Consideration filed by the plaintiffs in National Association of Manufacturers v NLRB, Case No. 12-5068 (DCCir). That suit seeks to bar the promulgation of the board’s notice posting rule, which states that all private-sector employers subject to the NLRA must post a notice to employees informing them of their rights under the Act.

The National Federation of Independent Business (NFIB), the National Association of Manufacturers (NAM), and National Right to Work Legal Defense and Education Foundation filed the emergency motion asking the appellate court to enjoin the NLRB from enforcing the rule during the pendency of the appeal. The rule is currently scheduled to go into effect on April 30, 2012.

The Board’s response argues that the motion should be denied because the suit does not have a strong likelihood of success, given that the rule is a reasonable exercise of its authority, was supported by an exhaustive administrative record, and because the rule itself is balanced. In addition, the Board argues that the appellants will suffer no irreparable harm if the rule is not enjoined, but that a delay in the rule’s promulgation could harm employees in light of the Board’s finding that there is “a widespread deficit in awareness of NLRA rights.”

NLRB NEWS—Acting General Counsel Solomon releases Summary of Operations report for FY 2011

Lafe Solomon, the NLRB’s Acting General Counsel, has released a Summary of Operations for Fiscal Year 2011. The Board saw an overall decrease in its case intake in FY 2011; 24,990 cases, down from 26,580 cases handled in 2010. The Office also achieved a settlement in 93 percent of its unfair labor practice cases.

Case intake. The Office reports that it saw 22,177 unfair labor practice complaints in 2011, a 5.1 percent decrease from 2010. It handled 2,813 representation cases, constituting a 12.2 percent drop from the previous year.

Elections. According to the Summary, Regional Offices conducted 1,423 representation elections in FY 2011, down from 1,790 in FY 2010. Eighty-nine percent of the elections in 2011 were conducted pursuant to an agreement by the parties, as compared to 92.1 percent the previous year. The Office was able to conduct initial elections within 56 days of the filing of a petition in 91.7 percent of the elections, down from the 95.1 percent rate in FY 2010, but ahead of the Office’s goal of 90 percent. In addition, the Office was able to conduct initial elections in union representation elections in a median of 38 days from the filing of the petition. That was the same rate as in 2010, and was far better than the Office’s target goal of 42 days.

Unfair labor practice cases. Regional Offices achieved 6,246 settlements, for a 93 percent settlement rate of the meritorious unfair labor practice cases brought to it. The Regional Offices issued 1,342 complaints, up from the 1,243 complaints issued in 2010, and, on average, 83 days elapsed between the issuance of a complaint and the beginning of a hearing. Of those complaints, the Regional Offices won 87 percent of Board and Administrative Law Judge unfair labor practice and compliance decisions in whole or in part in FY 2011. Regional Offices recovered $60,514,922 on behalf of employees as back pay or reimbursement of fees, dues, and fines, with 1,644 employees offered reinstatement.

In addition, Regional Offices referred 45 cases for court enforcement, and received 130 enforcement and review cases, while disposing of 153.

Goals. According to the Summary, the Board surpassed two of its three ambitious overarching goals for FY 2011, and came close to achieving the third. It closed 84.7 percent of all representation cases within 100 days (target 85 percent), 72.5 percent of all unfair labor practice cases within 120 days (target 71.2 percent), and 83.2 percent of all meritorious unfair labor practice cases within 365 days (target 80.2 percent). The target for each 2011 overarching goal was higher than in FY 2010, and has been increased for FY 2012.

Bill would amend NLRA to narrow definition of supervisor

Legislation introduced on Wednesday, March 7, in the Senate would amend the NLRA to narrow the definition of “supervisor,” making more workers eligible to join unions.

The text of S. 2168, the Re-empowerment of Skilled and Professional Employees and Construction Tradeworkers (RESPECT) Act, is not yet available, but its sponsor, Senator Richard Blumenthal (D-Conn), contended that the legislation is essential to ensure eligible workers are allowed to organize.

A statement released by Blumenthal’s office cites three 2006 NLRB decisions as the impetus for the legislation. Those cases, collectively known as the Kentucky River cases, expanded the definition of supervisory employees, and under existing law, workers who spend no more than 10 percent of their time performing supervisory duties can be considered supervisory employees. Thus, according to Blumenthal, workers in various industries could be denied their right to collectively bargain, even though their job description and responsibilities may not have changed.

The RESPECT Act is intended to address this issue. Blumenthal says that the measure would eliminate the terms “assign” and “responsibly to direct” from the list of supervisory duties set forth in the NLRA. Thus, under the legislation, only workers who have true power to affect other employees’ terms of employment could be classified as supervisors. In addition, the measure would require employees to spend the majority of their work time on supervisory duties before they could be classified as supervisory employees. Both steps are needed, says Blumenthal, to ensure that the law correctly classifies employees.

“This legislation corrects flaws in current statute that would otherwise unfairly prevent millions of workers from joining together in setting key terms of their employment,” said Blumenthal. “Without these rights, they could experience lower wages, fewer benefits, and deteriorating working conditions.”

The bill was immediately praised by AFL-CIO President Richard Trumka, who said that the bill will create a proper interpretation of the term “supervisor.”

Bill would amend NLRA to forbid agreements conditioning employment on union membership

On March 7, 2012, legislation was re-introduced in the Senate that would essentially make right-to-work the law of the land. The National Right-to-Work Act (S. 2173) would repeal the provisions in the NLRA and the Railway Labor Act that allow employers and unions to enter into agreements that condition employment upon union membership and the payment of union dues and fees. The bill was sponsored by Senator Jim DeMint (R-S.C.) who sponsored identical legislation in 2011 and 2007. It is not expected to pass the Democratic-controlled Senate.

Twenty-six percent of law firms plan to hire full-time legal staff during second quarter of 2012

According to the results of the quarterly Robert Half Legal Hiring Index, over a quarter (26 percent) of the law firms interviewed expect to hire full-time legal staff during the second quarter of 2012. The survey of 100 lawyers at law firms with 20 or more employees and of 100 corporate lawyers at companies with 1,000 or more employees also indicated that 4 percent of the respondents expect to cut staff, resulting in an expected net hiring increase of 22 percent.

Fifty-seven percent of attorneys polled predicted no change in staffing levels in the next three months, and whatever hiring occurs is expected to take place predominantly at law firms. The net increase is five points lower than the 27 percent net increase in hiring activity projected for the first quarter of 2012.

The survey found that the areas of bankruptcy/foreclosure (22 percent), litigation (21 percent), and general business/commercial law (18 percent) are expected to see the most hiring.

Business groups seek to join legal challenge to recess appointments

The U.S. Chamber of Commerce and the Coalition for a Democratic Workplace (CDW) filed a motion to intervene this week in Noel Canning v NLRB, an action filed by an employer seeking to set aside a February NLRB decision affirming a law judge’s finding that the employer violated the NLRA. According to the employer, and the business groups that are hoping to join the action currently pending in the District of Columbia Circuit, the Board lacked authority to issue the ruling because it lacked a valid quorum of constitutionally appointed members.

President Obama made recess appointments of nominees Sharon Block, Terence Flynn, and Richard Griffin on January 4, 2012, to serve as NLRB members. According to opponents of the President’s action, however, the Senate was in session and not in recess. Therefore, they contend, the controversial recess appointments to the NLRB were unlawful, and the Board’s current makeup thus is not legally empowered to issue rulings.

“If granted, CDW’s intervention would accelerate the legal effort to resolve for employers and employees the uncertainty created by a potentially invalidly constituted NLRB issuing important and precedent-setting decisions,” according to a statement issued by CDW chairman Geoffrey Burr. (CDW represents more than 600 employers, associations, and other organizations.) “These appointments have cast into serious doubt the legitimacy of Board decisions and further increased uncertainty among American employers. We are disappointed the President chose this risky course of action rather than seek the advice and consent of the Senate.”

“Appointing three of five members to the NLRB in a legally questionable way casts doubt on the work of the entire agency,” said Thomas J. Donohue, the Chamber’s president and CEO. “We cautioned in January that shoehorning these nominees into office in this controversial way would throw the legal validity of every decision of the Board into question. Our concern has now become a reality. We are simply asking the courts to sort out the question of the NLRB’s authority quickly, so that employers and employees alike can have predictability and certainty.”

“Employers and employees need to know what it means when the NLRB orders an employer to bargain with a union, to modify its compensation and benefit plans, or to cease contracting work — to offer just a few examples. Is the order legally rendered, or will it be invalidated in the future? Without this kind of certainty, we cannot foster an environment that will lead to economic growth and job creation.”

Measure introduced to bar pre-dispute arbitration agreements

Last week, a bill that would bar the majority of employment-related pre-dispute arbitration agreements was referred to the House Subcommittee on Courts, Commercial and Administrative Law.

Introduced on March 8, 2012, the bill (H.R. 4181) would effectively ban most employment-related, pre-dispute arbitration agreements. Under the bill, such agreements requiring arbitration of any and all future employment disputes would be neither valid nor enforceable. The bill defines the term “employment dispute” as a “dispute between an employer and employee arising out of the relationship of employer and employee.” The bill does not apply to arbitration agreements between unions and employers, but such agreements could not waive the rights of employees to seek a judicial remedy for disputes with employers.

The bill will not likely receive a vote during the current legislative term, given the Republicans’ majority status in the House.

Pressure increases on Flynn over alleged ethics violations

NLRB member Terence F. Flynn is facing more criticism over his alleged ethics violations, as a top Democrat called for a Congressional investigation into the matter.

An investigation by the board’s Inspector General found that Flynn gave “deliberative, pre-decisional information” that was considered “the most confidential of Agency information,” to former board members Peter Schaumber and Peter Kirsanow who then used it for private gain. At the time, Kirasnow was representing the National Association of Manufacturers, which had opposed several recent NLRB initiatives.

In response to the report, Representative George Miller (D-Cal) called for a DOJ investigation and on Wednesday, March 28, Representative Elijah E. Cummings (D-MD), the Ranking Member of the House Committee on Oversight and Government Reform, asked the committee’s Chairman Darrell Issa to conduct transcribed interviews of Schaumber and Kirsanow. Cummings noted that the report “identified serious and potentially criminal conduct,” but that the Inspector General was unable to interview Schaumber and Kirsanow. Given the Committee’s oversight of the Board, Cummings said it was only natural that the Committee investigate whether the former board members may have used the information “for their own private benefit or to advance their clients’ business interests.”

Cummings also noted that last year, Issa conducted an “aggressive” investigation into the board’s handling of a complaint against The Boeing Company.

Meanwhile, top union officials called on Flynn to resign. Joe Hansen, International President of the United Food and Commercial Workers International Union (UFCW) called the allegations “serious” and blasted Flynn for reportedly organizing “a political attack from Members of Congress and candidates for President who want to make it harder for workers to organize.”

IAM President Tom Buffenbarger demanded that Flynn resign and accused the board member of committing “serious ethical violations while serving as an NLRB official. In no way should Flynn be allowed to remain in his current position.”

LEADING CASE NEWS

5thCir: Employees’ workplace safety concerns based on independent, non-negotiable state law rights excepted from LMRA Sec. 301 preemption

A federal district court erred when it dismissed the workplace safety concerns of employees as time-barred under federal law, ruled the Fifth Circuit, reversing and remanding the judgment (McKnight v Dresser, Inc, March 28, 2012, Garza, E). The appeals court concluded that the employer owed the employees duties under its collective bargaining agreement with their union and simultaneously owed non-negotiable, independent duties under Louisiana tort law. These duties formed the basis of two distinct claims — contract and tort — either of which the employees could have brought before the district court. Because the employees chose to sue in tort, their state law claims were not preempted under LMRA Sec. 301, as they did not require the interpretation of any contractual provisions.

Background. Dresser is an industrial valve manufacturer. In 2010, employees filed three separate suits against the company in Louisiana state court. The complaints alleged that the employer failed to maintain a safe workplace, and failed to properly monitor and mitigate exposure to loud noise at its facilities, resulting in long-term hearing loss. The employer removed the cases to federal court, pursuant to LMRA Sec. 301, asserting that the state court could not adjudicate the employees’ tort claims without interpreting the parties’ CBA. The federal district court granted the employer’s motion to dismiss, concluding that the employees’ complaints were untimely under the applicable federal statute of limitations.

The Supreme Court has applied complete preemption to cases involving Sec. 301 under Avco Corp v Machinists in order to ensure uniformity in the interpretation of CBAs. Thus, any state court suit alleging violation of a labor contract must be brought under Sec. 301 and resolved under federal law. However, in Allis-Chalmers Corp v Lueck, the Court limited its holding to tort suits involving “state-law rights and obligations that do not exist independently of private agreements.” The court explained that Sec 301 preemption of state tort claims is only proper where “resolution of the state-law claim is substantially dependent upon analysis of the terms of the agreement made between the parties in a labor contract.” The focus of the analysis is whether the state tort “confers nonnegotiable state-law rights independent of any right established by contract.” Thus, the appeals court had to determine whether the employees’ claims were “inextricably intertwined” with the CBA, or whether their claims were based on independent, non-negotiable state law rights.

Non-negotiable rights. Contrary to the employer’s contention, the Fifth Circuit declined to conclude that its decision in Espinoza v Cargill Meat Solutions Corp was dispositive of the employee’s claims. In Espinoza, the employee filed suit after suffering a hand injury while operating a company saw. The appeals court concluded that Sec. 301 authorized removal of the state law claim because ascertaining the employer’s duties and the employee’s remedies would involve interpreting the terms of the CBA. However, the Espinoza court found it significant that the employee had waived her state law claims, as Texas law allows. The employees’ workplace safety claims here were different from the state law claims in Espinoza, though, because Louisiana not only places a duty on employers to provide a safe work environment, it expressly forbids waiver of that duty in a CBA.

Louisiana’s workplace safety claims are based on precisely the type of independent, non-negotiable state law rights and obligations that the Supreme Court excepted from Sec. 301 preemption, concluded the Fifth Circuit. The appeals court disagreed with the employer’s contention that the Louisiana law provided no “objective standard” for determining whether Dresser had provided a reasonably safe work environment, so that interpretation of the CBA was still necessary. Here, the court concluded that the Louisiana law, La Rev Stat Sec 23:13, articulated a duty that went beyond a vague mandate for workplace safety. Moreover, a substantial body of Louisiana and Fifth Circuit case law applies Sec. 23:13 and general tort principles to negligence claims in the complete absence of a CBA. Thus, resort to the parties’ contract is not required to determine whether the employer violated these independent, non-negotiable duties. 

Because the employees chose to sue in tort without any reference to the CBA, their claims may be adjudicated by sole resort to Louisiana tort law. Consequently, the district court erred in denying motions to remand and in granting motions to dismiss the employees’ claims as preempted.
6thCir: Employee’s failure to exhaust internal union procedures dooms LMRA hybrid suit; appellate court overrules Molpus in part

A union member failed to exhaust his internal union appeals prior to filing an LMRA Sec. 301 hybrid suit and, thus, the Sixth Circuit affirmed a district court’s grant of summary judgment for the union and employer (Chapman v UAW Local 1005, March 1, 2012, Stranch, J). In so ruling, the appeals court found that its 1999 decision in Williams v Molpus incorrectly held that plaintiffs were excused from exhausting internal union remedies if their union breached its duty of fair representation. The court, therefore, overruled that portion of the Molpus decision.

Background. The employee, who was hired as a temporary employee at General Motors in 2006, wanted to take a week off in 2007, and asked his stepfather, a union committeeman, if he could have the week. The stepfather learned that the employee could not, as a temporary employee, have the week, but that the employer would not bar him from consideration for future openings. He then told the employee that he was “good to go.” The employee did not speak to anyone in GM management about his request, and when he returned from his vacation, he was told that there were no spots for temporary workers. Although the employee knew that he could file a grievance, he did not do so. Instead, he discussed the matter with his stepfather, who was told by the shop chairman not to file a grievance at that time.

Roughly one year later, the employee was rehired as a temporary employee, and at that time, he learned that the union had not filed a grievance on his behalf over GM’s refusal to allow him to return to work. He asked the new shop chairman about the failure to file the grievance, and the chairman sent him a letter telling him that there was no case. The employee did not pursue an appeal of the decision through the union’s internal grievance procedures, but instead filed his hybrid suit. The district court granted summary judgment to the employer and union. Citing Molpus, the employee appealed, contending that the case should be remanded to determine whether he had been excused from failing to exhaust the union procedures.

Molpus overturned. The Sixth Circuit’s reconsideration of the Molpus decision hinged on the difference between contractual remedies arising from a CBA and internal union remedies. The U.S. Supreme Court has ruled that employees must exhaust contractual grievance and arbitration procedures in the CBA before filing a lawsuit. However, as for internal union remedies, the High Court held employees must “afford the union the opportunity” to act on their behalf, and that if a union breaches its duty of fair representation, members can proceed with their lawsuit even if they have not exhausted the contractual remedies.

The Supreme Court has also ruled that a union breach of its duty of fair representation may excuse an employee from exhausting internal union remedies. In Clayton v International Union, the Court held that a union breaches that duty when its officials are so hostile to the member that the internal appeals process would be ineffective, when the process would be inadequate to either reactivate the employee’s grievance or to award him full relief, or when exhaustion of the process would “unreasonably” slow the employee’s opportunity to get a judicial hearing.

For the most part, the Sixth Circuit followed the Clayton formula. However, in Molpus and in Burkholder v Int’l Union, the appeals court held that a union’s breach of its duty of fair representation may excuse an employee from exhausting all contractual grievance procedures. Thus, in Molpus, the Sixth Circuit erroneously applied the exhaustion doctrine applicable to contractual grievance procedures in a case that turned on an employee’s failure to exhaust internal union remedies. The appellate court, therefore, overruled the portions of Molpus and Burkholder that analyzed the exhaustion of internal union remedies.

Employee not excused. Turning to the case at hand, the Sixth Circuit held that the employee was not excused from his failure to exhaust all internal union remedies. Pursuant to Clayton, the court found that the union officials were not hostile to the employee and that there was no evidence that the internal union procedures would unreasonably delay a judicial hearing. Further, the union’s internal remedies were adequate to provide the employee with relief. The remedies authorized the employee to appeal the decision by the union not to grieve the employer’s decision not to rehire. He could have appealed either orally or in writing, and could have continued to appeal adverse rulings all the way to an independent Public Review Board. Moreover, had the employee successfully appealed the union’s decision, the employer could have reinstated the grievance at the very first step. Thus, since the employee failed to meet the Clayton standard, the Sixth Circuit affirmed the district court’s grant of summary judgment against the employer and union.

6thCir: Substantial evidence supported NLRB finding that employer unlawfully failed to recall and unlawfully withdrew recognition

Because substantial evidence supported the NLRB’s ruling that an employer’s failure to recall union employees and its withdrawal of recognition from a union violated the NLRA, the Sixth Circuit enforced the Board’s finding that the employer was unlawfully motivated by anti-union animus (NLRB v Galicks, Inc, March 2, 2012, Thapar, A). The court found that the employer had expressed hostility toward the union, deviated from past practice in failing to recall the employees, and had a duty to bargain with the employer.

Background. In 1979, the employer was a member of an association that was party to a series of bargaining agreements with the local union which required that journeymen and apprentices perform all sheet metal work. The owner followed that requirement until 1991, when he hired his son, a non-journeyman, to perform sheet-metal work. In 1996, he hired his other son, also a non-journeyman, to perform the same kind of work. Also in 1996, the owner and union signed a production agreement that allowed the owner’s production employees to join the union and to perform work that had until that point been reserved for journeymen. The agreement placed two conditions on the last item: production employees could only perform journeymen work in the owner’s shop, not at jobsites, and could not fabricate products involving various ventilation systems. Except for a brief period, from 2000-2005, the owner employed between one and three journeymen.

In January 2005, the journeymen wanted to remain in the union, but the production employees did not and submitted a union disaffection petition to the owner, who in turn notified the union that he was withdrawing recognition. At this point, the owner had laid off three of the four journeymen. The owner then withdrew from the association, and the union asked the owner to voluntarily recognize it as the representative of the journeymen employees. The employer refused and laid off the last remaining journeyman, although it continued to give journeymen work to its other employees. Subsequently, the NLRB certified the union as the representative for the journeymen. Shortly thereafter, the association’s agreement with the union was set to expire and as part of the negotiations, the union requested information from the owner. The owner refused and the union filed charges with the Board. The NLRB found that the employer violated the Act, and the owner appealed.

Failure to rehire. The employer did not dispute that it unlawfully failed to provide information; the court therefore limited its analysis to the Board’s rulings that the employer unlawfully failed to recall the journeymen and unlawfully withdrew recognition. The court noted that it was bound to defer to the Board’s “reasonable inferences” even if it would have ruled differently.

The court found that the Board’s finding that the failure to recall was based on anti-union animus was reasonable. It noted that the Board’s general counsel had shown that in 2005 the owner refused to recognize the union, saying that neither he, nor his sons were “interested in being union.” Further, on the same day that the union petitioned to represent the journeymen, the owner laid off the last journeyman and stopped recalling them for the work that, under the agreement with the association, only journeymen were supposed to do.

In addition, the Board reasonably found that the employer’s stated reason for its failure to recall — that there was no work — was pretextual. The court noted that the ALJ found the owner’s testimony “evasive,” and that the owner’s records showed that he continued to give journeymen work to his other, non-union employees. Thus, the court found that the Board’s ruling was based on substantial evidence that the employer had failed to rebut. Therefore, the court upheld the ruling.

Withdrawal of recognition. The court also enforced the Board’s order regarding the withdrawal of recognition. The employer argued that it had no duty to bargain at all with the union, contending that it had a stable one-man or no-man bargaining unit. The court found that the owner failed to prove that he would have, absent anti-union animus, recalled one or fewer of the laid-off journeymen. Therefore, the unit would have been authorized under the NLRA, and the owner would have had a duty to bargain with it.

6thCir: CBA provision obligating union to reimburse employer for “withdrawal liability” penalty didn’t violate public policy under ERISA

In an issue of first impression, the Sixth Circuit affirmed a district court ruling that a provision in a collective bargaining agreement, which obligated a union to indemnify an employer for any contingent liability the employer may incur as a result of its participation in a pension plan, did not violate public policy (Shelter Distribution, Inc v General Drivers, Warehousemen & Helpers Local Union No 89, March 16, 2012, Martin, B, Jr). In this instance, the union constituted an entity analogous to an insurance company as described in ERISA, 29 USC Sec. 1110(b). Consequently, the indemnification agreement in the CBA did not constitute a violation of some “well defined and dominant” public policy.

Background. The CBA between the employer and union was scheduled to expire in November 2001. During negotiations for a new agreement, the union disclaimed its representation of the employer’s employees and terminated the collective bargaining process. Because of the union’s actions, the employer withdrew from a multiemployer plan. Thereafter, the pension fund imposed withdrawal liability against the employer under the MPPAA, 29 USC Sec. 1399(b). As a consequence, the employer demanded indemnification for the amount of the penalty from the union pursuant to the CBA. When the union refused, the employer filed suit seeking enforcement of the indemnification provision.

Before the district court, the union argued that the expiration of the CBA rendered the indemnification provision void. Alternatively, it argued that the dispute had to be submitted to arbitration pursuant to a CBA provision providing for binding arbitration in the event of a contractual dispute. The district court enforced the arbitration provision. During arbitration, the arbitrator rejected the union’s argument that the indemnification provision violated public policy on the basis that the MPPAA prohibited employers and unions from shifting withdrawal liability through a negotiated collective bargaining agreement. The district court upheld the arbitrator’s award. The union then appealed.

Fiduciary responsibility. As an initial matter, the Sixth Circuit observed that it has yet to address the public policy concerns of whether a third party may contractually agree to be held liable for an employer’s monetary responsibilities under the MPPAA, but noted that its decision in Pfahler v National Latex Products Co, is instructive. Although Pfahler held that ERISA Sec. 410(a), 29 USC Sec. 1110(a), provides that “an agreement or instrument which purports to relieve a fiduciary from responsibility or liability for any responsibility, obligation, or duty under this part shall be void as against public policy,” the court ruled that this provision only “prohibits agreements that diminish the statutory obligations of a fiduciary.” In Pfahler, the court clarified that a fiduciary’s indemnification agreement with a third party does not prevent the fiduciary from being held liable, but instead only provides that if the fiduciary is liable, then the third party will compensate the fiduciary for that liability. Moreover, the appeals court concluded that the explicit language of Sec. 1110(b) allows a fiduciary to purchase insurance to cover any potential liability.

The Sixth Circuit concluded that there was no logical difference between contracting with an insurance company under Sec. 1110(b) and negotiating an indemnification provision like the one in the parties’ CBA. The employer is still financially liable to the pension fund; thus, there was no violation of Sec. 1110(a) because there was no shifting of financial liability under the agreement. Rather, under the indemnification agreement, the union simply agreed to reimburse the employer for any financial liability it would incur should any contingent liability be imposed by the pension plan. As a consequence, the indemnification provision did not violate public policy.

7thCir: Irregular markings on election ballot nevertheless signaled voter’s preference in unions; NLRB decision certifying union affirmed

The NLRB did not abuse its discretion in finding that an election ballot with irregular markings nonetheless indicated the voter’s clear intent to vote in favor of a specific union in a representation election, ruled the Seventh Circuit, thereby giving that union the winning vote in the representation election (Ruan Transport Corp v NLRB, March 19, 2012, Manion, D). Because it was clear that the voter obviously attempted to rub out the “X” in the right-hand box on the ballot and minimize its appearance by coloring over it with a highlighter similar in color to the ballot paper, the Board did not abuse its discretion when it counted the ballot. Thus, the Board’s decision to certify the union as representative of the employer’s drivers was affirmed.

Background. In February 2010, a union filed a petition seeking to represent the drivers of a trucking company. A rival union also expressed interest in representing the company’s drivers. As a consequence, the NLRB conducted an election. On the election ballot, the drivers were able to choose either union or no union at all. The initial count was 12 votes for one union, 11 votes for the second union, no votes for neither, and two challenged ballots. After a stipulation among the parties, one of the challenged ballots was opened, resulting in a tie vote. Because of the tie, a run-off election became necessary. The new ballot gave voters only the choice between the two unions. Voters were to mark an “X” in the square of their choice. Instructions were also given to return any spoiled ballot for a new one.

When the ballots were tallied, another close vote resulted, with each union receiving 14 votes, and two challenged ballots. The challenge to the ballot of an employee who had resigned was sustained. Thus, focus turned to the second challenged ballot, which had markings in both union boxes. The left-hand box contained a clear, heavily marked black “X,” while the right-hand box had a faintly visible “X” in the box with the “X” partially scratched out. Additionally, the “X” in the right-hand box was colored over by a highlighter that was similar in color to the color of the pink paper on which the ballot was printed. The employer challenged the ballot arguing that it should be deemed void because the intent of the voter was unclear. A three-member panel of the NLRB affirmed a ruling to a hearing officer that the voter “clearly and unambiguously” expressed his intent to vote for a specific union, and that union was certified. Thereafter, the employer refused to recognize or bargain with the union. The Board found that the employer acted unlawfully and ordered it to recognize the union. This application for review ensued.

Expression of intent. The appeals court noted that NLRB policy — and the rule in the Seventh Circuit — is to count ballots when voter intent is clear, despite irregularities in the manner in which the ballots have been marked. In this instance, the court determined, after a review of the original ballot, that it was possible to discern a clear expression of the voter’s intent based on the ballot’s irregular markings. Because the voter shaded over the right-hand box with a highlighter similar in color to the ballot paper in order to minimize the appearance of the marking for the opposing union, the markings in this instance clearly distinguished this case from prior Board rulings in Mercy College and Sadler Bros Trucking & Leasing Co. Thus, despite the ballot’s irregularities, the intent of the voter in favor of a specific union was clear, so that the NLRB did not abuse its discretion when it counted the ballot.

7thCir: Substantial evidence supported NLRB findings that employee was not a supervisor, discharge was in retaliation for union activity

An employee with the job title “landfill supervisor” was not a supervisor within the meaning of NLRA Sec. 2(11), and the NLRB did not err in concluding that he lacked authority to take corrective action with respect to the work of fellow equipment operators, ruled the Seventh Circuit (Rochelle Waste Disposal, LLC v NLRB, March 8, 2012, Williams, A). Although the employer called the employee a supervisor, the NLRB’s determination that he lacked authority “responsibly to direct” other employees was supported by substantial evidence. Moreover, the Board’s conclusion that the employee’s discharge was based on his protected union activity was also supported by substantial evidence, concluded the appeals court.

The employer operated a municipal landfill and employed five permanent employees at the site. After the supervisor and two other employees became interested in unionizing, the employer advised the “supervisor” that he was ineligible for inclusion in the unit. However, an NLRB regional director found that the employee was not, in fact, a supervisor. Eight days before an election, the “supervisor” was terminated for failing to cover the landfill’s garbage. Nonetheless, he cast a vote in the election, and the final vote tally was 3-2 in favor of unionizing. The employer challenged the ballot and refused to bargain with the union representing the bargaining unit. An administrative law judge found that the supervisor was improperly discharged. Subsequently, the NLRB affirmed the decision of a regional director that the supervisor did not have supervisory status, and that he was improperly terminated. The employer sought review of those decisions.

Background. The employee spent 80 to 95 percent of his day operating heavy equipment, and the remainder of the day operating pumps, servicing equipment, and performing special tasks. Thus, despite a reconsideration of the employee’s supervisor status following the Supreme Court’s ruling in NLRB v Kentucky River Community Care, Inc, the regional director reaffirmed the prior ruling that the employee was not in a supervisory position.

Meanwhile, a proposal was made to expand the landfill. Because of past environmental violations, the employer asserted that employees were advised that the “working face” of the landfill had to be covered at the end of each day during the application process. The employees disputed that they had ever been advised of environmental violations, and stated that no employee was disciplined for such violations. However, an unannounced, after-hours inspection of the landfill revealed uncovered waste, and the employer was cited for the violation. Ultimately, the expansion was approved, but the employer lost one of its major customers. Thereafter, the employer laid off the “supervisor,” allegedly as part of a reduction in force. After the union election, the employer challenged his ballot on the basis that he was no longer employed, while the union challenged his discharge as unlawful.

Following certification, the employer refused to bargain with the union. A two-member panel of the NLRB ruled against the employer, but that decision was remanded following the Supreme Court’s intervening ruling in New Process Steel, LP v NLRB. Nonetheless, a three-member panel subsequently affirmed that previous decision, finding that the employee was not a supervisor and that his termination and the failure to count his ballot violated the NLRA.

Supervisory status. The NLRB’s conclusion that the employee lacked supervisory status was supported by substantial evidence, concluded the Seventh Circuit. According to the Board, the employer failed to establish that the employee was “held accountable” for the performance of other employees, and it found insufficient evidence that the employee could “take any action to correct the work performance of other employees.” The Board found that although there were some instances in which the employee directed equipment operators as to the placement of garbage, such direction was sporadic.

The appeals court disagreed with the employer’s contention that the Board conflated corrective and disciplinary action. In this case, the Board made a specific finding that the employee’s statement to a coworker that he let his equipment idle too long did not have “any impact on the employee.” However, the employee failed to show that the equipment stopped idling because the employee placed a burden or requirement on the operator. Thus, the Board did not misapply a legal standard, and the appeals court was satisfied that the employee lacked authority to take corrective action.

Next, the appeals court rejected the employer’s challenge to the Board’s finding that the “supervisor” did not suffer adverse consequences for the performance of other employees. Although the employer characterized a discussion it had with the employee regarding the other equipment operators as an “oral reprimand,” the Board found no evidence that he actually suffered an adverse consequence as a result of the conversations. Where a lower-level employee performs inadequately and the purported supervisor is not held accountable, it highly supports a finding that the purported supervisor is not at risk of suffering adverse consequences. Thus, the Seventh Circuit concluded that the Board did not commit legal error in its analysis of “corrective action” or the employee’s accountability under the NLRA, and found that the Board’s factual determinations were supported by substantial evidence.

Retaliatory discharge. Finally, the appeals court concluded that the Board’s conclusion that the employee’s termination was retaliation for his union activities was supported by substantial evidence. No one disputed that the employee became involved in protected activities five months before his termination and that the employer was aware of his activity. Although the employer lamented that it was forced to hire a supervisor after the employee decided that he was not one, no supervisor was, in fact, ever hired. Additionally, an ALJ found that the employee would not have been fired if another pro-union employee had accepted a transfer, since the 3-2 vote in favor of forming the bargaining unit would have then been a tie. Moreover, the timing of the employee’s termination was significant, where it occurred eight days before the representation election. Further, after his termination, a manager had to be on site more often, and temporary workers were brought in, calling into question the articulated rationale of the workforce reduction.

Even though the employer asserted that it had a legitimate reason for terminating the employee for failing to cover the landfill, the evidence did not conclusively show that it had warned the employee about the lack of adequate cover. The appeals court also found it significant that the employer did not investigate to determine responsibility for the violation. Nor did it articulate to the employee at the time of his firing that his termination had anything to do with the violation that occurred. The company only told the employee that it was overstaffed and needed a reduction in force. Thus, the Board’s findings regarding the employee’s discharge were supported by substantial evidence.

7thCir: As nonexclusive easement holder, employer lacked a property right under Wisconsin law to expel union handbillers

A grocery store chain that held a nonexclusive easement on its store sites did not have a property right to exclude union handbillers under Wisconsin law, the Seventh Circuit ruled, and as such, the employer violated the NLRA by excluding the protesters (Roundy’s, Inc v NLRB, March 9, 2012, Tinder, J). Because nonexclusive easement holders do not have property rights comparable to owners or lessees under Wisconsin law, the Babcock/Lechmere framework did not apply, and the Board thus was called upon to determine how the intermediate property rights at stake here intersected with Section 7 rights. The Board’s finding that Roundy’s’ property rights under Wisconsin law were insufficient to override the nonemployees’ Section 7 rights was reasonable, the appeals court found.

Background. According to the Milwaukee Building and Construction Trades Council, Roundy’s used nonunion contractors to build and renovate their stores and those contractors did not pay prevailing wages and benefits. The union distributed informational handbills in the common areas in front of Roundy’s stores in the Milwaukee metropolitan area, asking consumers not to shop there. The peaceful picketing did not block access to or egress from the stores, but the handbills being distributed were “extremely unflattering” to Roundy’s, so the employer attempted to expel the protestors, in some instances calling the police. 

At 23 of the targeted stores, Roundy’s had entered into leases and held nonexclusive easements over the common areas, including the private sidewalks in front of the stores and parking lots, where the handbilling took place. The nonexclusive easements generally permitted use of the common areas by Roundy’s and its customers, employees, and invitees, as well as the landlord and other tenants of the shopping centers, and their customers, employees, and invitees. Roundy’s loss prevention district manager testified that it was the company’s practice to exclude what he described as “undesirable” visitors, such as panhandlers, drunks, skateboarders, handbillers, or vagrants, from the common areas in front of its stores.

Cognizant of the significance of the issue, the Board had invited briefs on this case when the matter was pending before it, asking interested parties to weigh in on the proper legal standard for the Board to apply when determining whether an employer’s decision to deny nonemployee union agents access to its premises, when it allowed access to other individuals and groups, violates the NLRA. The Board adopted a law judge’s findings that, as a nonexclusive easement holder, Roundy’s did not have a state property right to exclude the handbillers, and thus, the employer violated the Act by preventing the union from engaging in protected activities at those locations. The Seventh Circuit affirmed, agreeing with the Board’s interpretation of Wisconsin law and finding the application of state law to Sec. 8(a)(1) had a reasonable basis in law.

Burden on employer. Nonemployee organizers are subject to far greater restrictions with respect to their right to access private property than employee organizers. However, an employer has no right under the Babcock/ Lechmere framework to exclude union representatives engaged in Section 7 activity from areas where it lacks an exclusionary property interest, noted the Seventh Circuit. An employer must have a property right to exclude even nonemployee protestors that are engaged in nonorganizational activities directed at consumers.

Roundy’s argued that the General Counsel should bear the burden of showing that an employer did not have an exclusionary property interest, contending that a careful reading of Lechmere reveals that it did not require the employer to prove an exclusionary interest in cases involving nonemployee union solicitors. The Board however, since Lechmere, has consistently required the employer to meet a threshold burden of establishing “that it had at the time it expelled the union representatives, an interest which entitled it to exclude individuals from the property,” and other circuit courts have agreed with this rationale. 

The High Court’s decision in Lechmere “reflects a concern for private property rights and leaves undisturbed previous Board holdings involving employers who lack a sufficient property right to exclude,” the appeals court wrote. As such, it held the Board’s rule that the employer must meet a threshold burden of showing a sufficient property interest to invoke the Lechmere framework (even in cases involving area standards handbilling targeted at an employer’s customers) was not inconsistent with Lechmere and was a rational interpretation of the Act. Therefore, the appeals court declined to adopt the alternative burden-shifting rule proposed by the employer.

No right to exclude. Next, the appeals court found that, under the facts at hand, Roundy’s did not have a right under Wisconsin property law to exclude the union. The employer had failed to meet its burden of showing that its nonexclusive easements gave it an exclusionary interest to oust the peaceful handbillers from the common areas. 

The court rejected the employer’s argument that it had an exclusionary right in the easements because it had an obligation to maintain the common areas (or pay the landlord for maintenance), noting that “maintenance obligations, alone, don’t establish a right to exclude.” Further, a number of Roundy’s leases indicated that the landlord had the right to promulgate “reasonable, nondiscriminatory rules and regulations for the use of the common areas,” suggesting that Roundy’s was not authorized to promulgate such rules on its own. Although Roundy’s had a practice of ejecting unwanted third parties from the common areas surrounding its stores, there was no evidence that its landlords were aware (or otherwise approved) of this conduct. Roundy’s also argued to no avail that Wisconsin statutory law provides even nonexclusive easement owners with a civil action to oust those that interfere with the use and enjoyment of the easement. The statute cited by the employer, however, did not create an independent cause of action; it merely provides remedies for persons who are injured as a result of an interference with their established interests in real property. Thus, Roundy’s reliance on the statutory provision was misplaced. Rather, the employer had to show under Wisconsin common law that it had a sufficient property interest to oust the handbillers.

The employer fared no better under the common law, however. Wisconsin courts have held easement holders have the right to use the easement in accordance with the express terms of the easement grant and, because Roundy’s had rights to the extent of its nonexclusive use in the easements, it was legally entitled to enjoin third parties when they unreasonably interfered with the easement’s intended use. Thus, the ultimate question was whether the handbillers’ actions unreasonably interfered with this purpose of the easements. The appeals court found they did not; rather, the Board properly concluded that the peaceful union protestors, who did not obstruct patrons’ ingress or egress or otherwise disrupt their shopping at Roundy’s, were not unreasonably interfering with Roundy’s use and enjoyment of its easement.

It was Roundy’s burden to prove that it had a state property interest sufficient to oust the nonemployee handbillers, and Roundy’s failed to meet that burden, the appeals court found. Moreover, the Board’s factual findings were supported by substantial evidence, and its legal conclusion — that a store owner who had only a nonexclusive easement in the common areas violates Sec. 8(a)(1) when excluding peaceful, nondisruptive handbillers engaged in protected Sec. 7 activities — was rational and consistent with the Act. Thus, the Seventh Circuit denied Roundy’s petition for review and granted the Board’s cross-petition for enforcement.

8thCir: Recognition clause in CBA obligated employer to continue recognizing union following expiration of agreement

A recognition clause in a collective bargaining agreement between an employer and union transformed the relationship from a Section 8(f) bargaining relationship to a Section 9(a) relationship and, thus, the Eighth Circuit enforced an NLRB order directing the employer to continue recognizing the union following the expiration of the agreement (NLRB v American Firestop Solutions, Inc, March 8, 2012, Arnold, M). The appeals court also found that extra-contract evidence indicated that the parties had intended to transform their relationship.

Background. In 2003, the parties entered into a CBA under Section 8(f) of the NLRA. Under that clause, companies and unions in the construction industry are allowed to enter into CBAs without first showing that the union has majority support, and all contractual obligations cease with the expiration of the CBA. The 2003 CBA contained a recognition clause stating that, pursuant to the union’s “claim that it represented an uncoerced majority” of the employer’s workers, the employer acknowledged that a majority of the employees had authorized the union to represent them. The clause also said that the employer extended recognition to the union, “as if [the Union] had been certified… pursuant to Section 9(a) of the” NLRA. Under Section 9(a), employers must continue to bargain with unions following the expiration of the contract.

The parties entered into additional agreements between 2003 and 2009, but in 2009, the employer informed the union that it would end the bargaining relationship. Although the union contended that the employer was required to continue its recognition of the union, the employer stopped contributing to a union pension fund and unilaterally altered the employees’ working conditions. The NLRB found that that the recognition clause transformed the relationship from an 8(f) bargaining relationship to one governed under Section 9(a), and that the employer was required to bargain.

Nature of relationship. The Eighth Circuit granted the Board’s petition to enforce its bargaining order. The court noted that while construction agreements are presumed to be 8(f) agreements, the Board’s decision in Staunton Fuel & Material, Inc, set forth the standard under which unions can rebut that presumption. Unions must show that they requested recognition as a 9(a) representative, that the employer recognized the union as such and that the recognition was based on either a showing, or an offer of proof of, majority status.

In this case, the union made that showing. The recognition clause’s reference to the union’s “claim” constituted a request and, in response, the employer “submitted to a ‘card check,’” which led it to acknowledge that a majority of the employees authorized the union to act as their exclusive bargaining representative. In addition, the clause stated that the employer recognized the union “as if it had been certified” under 9(a.) The court rejected the employer’s contention that the phrase “as if” meant that the parties had not formed a Section 9(a) relationship, noting that parties are allowed under the Act to avoid elections by recognizing unions “as if” they had been certified in a Board election.

The Eighth Circuit acknowledged that the DC Circuit, in Nova Plumbing, Inc v NLRB, held that even if a union meets its Staunton showing, that does not necessarily result in a 9(a) relationship if extra-contract evidence indicates that the relationship was an 8(f) relationship. The Eighth Circuit, however, found that the Board’s ALJ had considered the testimony by the employer that the union lacked majority support and rejected it as not credible. The ALJ had noted that, despite the alleged lack of majority support, the employer had still signed a statement to the contrary and had agreed to make that contract retroactive to three months prior. Thus, the court found that the extra-contract evidence did not suggest the existence of an 8(f) relationship. Consequently, the court found that the parties had a 9(a) relationship, and granted the Board’s petition to enforce its bargaining order.

8thCir: JAB had no authority to determine whether nonsignatory company that did not participate in arbitration was alter ego bound by CBA

A local joint adjustment board (JAB) had no authority to determine whether a nonsignatory to a collective bargaining agreement containing an arbitration clause was the alter ego of a signatory company; thus, the Eighth Circuit vacated a federal district court’s ruling that the nonsignatory’s failure to challenge arbitral jurisdiction in a timely fashion, either at the JAB or in a court action, resulted in a waiver of all such jurisdictional challenges (Local 36 Sheet Metal Workers’ International Association, AFL-CIO v Whitney d/b/a Whitney Industrial, March 6, 2012, Gruender, R). 

Background. Whitney Mechanical (Mechanical), a family-owned general contracting business, was a signatory to a CBA between an area contractors association and a local union. As the business began winding down in 2007, it failed to pay into certain union benefit funds as required by the CBA. In 2008, one of the company’s former owners created Whitney Industrial (Industrial), a general contracting business using nonunion labor.

In 2008, the union filed a grievance against both companies, claiming that Industrial was the alter ego of Mechnical and that both had violated various CBA provisions. The union demanded a hearing before the JAB at which neither company appeared. Finding that Industrial was an alter ego to Mechanical and that both entities were bound by the CBA, the JAB entered an award against both. The union sued in court to enforce the award. The owner contended that the award was unenforceable as to any business done by the nonsignatory company because he was not a party to the CBA and thus the arbitrators had no jurisdiction over him. The district court, however, held that his failure to challenge arbitral jurisdiction in a timely fashion at either forum resulted in a waiver of all such jurisdictional challenges. Accordingly, the court enforced the award against the nonsignatory.

Arbitrator’s substantive jurisdiction. The union argued that Eighth Circuit precedent does not allow a party who disputes an arbitrator’s substantive jurisdiction to sit back and wait for a court action to enforce the award. Rather the party must act affirmatively in one of four ways: object to the arbitrator’s authority but proceed to the merits before the arbitrator; seek preemptive declaratory or injunctive relief in court before the arbitration commences; notify the arbitrator of the refusal to arbitrate; or timely file a motion to vacate the arbitrator’s award following arbitration. Although it has held that signatories to an arbitration agreement are required to follow one of those four methods to preserve their substantive jurisdictional challenges, the appeals court noted that it had never had occasion to determine if this precedent should apply to nonsignatories.

Turning to the Second Circuit’s analysis in Local Union No 38, Sheet Metal Workers’ Int’l Ass’n, AFL-CIO v Custom Air Systems, Inc, in which the court stated that only after a district court independently determines alter ego status would a nonsignatory be bound by an arbitral award, the Eighth Circuit held that a nonsignatory to an arbitration agreement need not participate in the arbitration while expressly reserving jurisdictional questions, file a preemptive declaratory action, notify the arbitrator of its refusal to participate, or timely initiate a court action to vacate an arbitrator’s award in order to have the question of whether the parties agreed to arbitrate be decided by the court. In this case, the court concluded, the arbitrator had no authority to determine whether the owner’s new company was the alter ego of his old one and thus bound by the CBA. Accordingly, the court vacated the district court’s adverse grant of summary judgment as to the owner and the nonsignatory.

10thCir: Court erred by substituting its own contractual interpretation for arbitrator’s; award for holdover pay reinstated

An arbitrator’s interpretation of an agreement, even one that is flawed or based on questionable findings of fact, is due the utmost judicial deference and must be upheld if it has any textual basis, stated the Tenth Circuit in reversing a district court’s judgment overturning an arbitral award for holdover pay (San Juan Coal Company v International Union of Operating Engineers, Local 953, March 6, 2012, Lucero, C). 

Background. A coal mining employer in New Mexico was subject to a collective bargaining agreement (CBA) providing that “time worked beyond the scheduled hours for a particular day will be paid at one and one-half times (1Â½) the normal rate of pay.” It also included a “holdover pay” provision stating that “an employee . . . required to work for two (2) hours after the completion of their shift . . . will be paid an additional one half hour at one and one-half times (1Â½) the normal rate.” In addition, the employer and the union had a memorandum of agreement (MOA) that reorganized worker schedules to reduce operational costs. The MOA gave workers four days off followed by three consecutive work days, and dictated that, although a “normal workday shall be no more than ten (10) consecutive hours[,] . . . [t]he weekend shift will include an additional two (2) hours of mandatory overtime.” The MOA stated that it did not affect any other provision of the CBA and that all workers “will continue as full time employees, with no loss of benefits.”

A month after the parties executed the MOA, the union filed a grievance arguing that the weekend shift workers were wrongfully denied holdover pay. The union asserted that the shift consisted of 10 hours of regular pay and that the two hours of mandatory overtime were after completion of the shift, entitling workers to additional pay. The employer contended that the shift was the entire 12-hour period, meaning that holdover pay was not required unless workers stayed beyond their normal 12 hours. To settle the dispute, the parties entered into binding arbitration. The arbitrator sided with the union, reasoning that the MOA identified the weekend shift as a 10 hour shift and that the MOA stated that the normal workday should be no more than 10 consecutive hours. The employer subsequently filed suit to have the arbitration award overturned under the LMRA. Both parties moved for summary judgment and the district court granted the employer’s motion. The union appealed and the Tenth Circuit reversed.

Judicial deference. An arbitrator’s factual findings and contractual interpretations are beyond review as long as the arbitrator did not ignore the plain language in the CBA, stated the court of appeals. In reviewing the CBA and MOA, the appellate court found that “the arbitrator’s decision had at least some foundation in the text of the controlling agreements and must be upheld.” The court noted that it did not find the district court’s interpretation of the agreements in any way flawed or illogical. However, the district court’s review of an arbitral award “is far removed from the usual de novo standard.” Thus, although the MOA referred to the entire 12-hour period as a “shift,” the fact that another provision contained the phrase “10 Hour shift” provided sufficient basis to sustain the arbitrator’s interpretation.

Moreover, continued the court, “the arbitrator’s determinations that ‘normal workday’ and ‘shift’ were synonymous and that ‘full time’ meant 40 hours per week, while not explicitly dictated by the text of the MOA, were nonetheless defensible constructions of the agreement.” Because the arbitrator’s conclusions had some textual basis, the district court erred in overturning the decision. The judgment was therefore reversed.

11thCir: Union’s lawful conduct can be considered in finding an unlawful objective in picketing; jury finding of unlawful secondary boycott by union, $1.7 million damage award affirmed

A district court did not err in allowing a jury to consider a union’s lawful conduct in determining, based on the totality of the circumstances, the union’s objectives in picketing a neutral employer, the Eleventh Circuit held, noting that “[f]act-finders may examine the entire course of conduct of a union to determine whether its actions were coercive” (Fidelity Interior Construction, Inc v Southeastern Carpenters Regional Council, United Brotherhood of Carpenters, March 29, 2012, Pryor, W). Nor did the court abuse its discretion in refusing to instruct a jury that evidence of unlawful picketing at one site could not support a finding of unlawful picketing at another site. Because substantial evidence supported the jury’s finding that the union picketed with an unlawful purpose, the appeals court affirmed a finding that the union violated NLRA Sec. 8(b)(4) by conducting a secondary boycott of a small construction contractor during an area standards campaign.

Background. The Carpenters union targeted the contractor in its campaign because it was, according to the union, a “substandard contractor” that picked up too much potential union work. The union set out “to eliminate the threat” posed by the contractor within 90 days, through a strategy that included targeting neutral contractors and property managers who employed the contractor. The union launched its campaign by sending warning letters to neutral contractors and customers of the subcontractor, warning them of the picketing, and leafleting that was about to ensue — and then carrying out its plan at each site.

In a written summary of its campaign against the contractor, the union boasted that it had successfully eliminated the threat. As a result of union protests, the contractor was removed from three jobs in one week, and several contractors and property owners agreed never to use the contractor again. Before the union campaign, the contractor had 50-55 employees; that number fell to 30. A few years later, only 12 employees remained. The contractor contended that it lost $31,426 from eight jobs where the union picketed, and estimated that it lost future profits from jobs that it would have performed had the union not coerced neutral employers. The contractor filed a complaint under the LMRA, alleging the union violated NLRA Sec. 8(b)(4) through its intent, and attempt, to coerce the contractor’s employees into joining a union and to force neutral employers into firing or refusing to hire the contractor.

A jury returned a verdict against the union. Although the jury rejected the theory that the union had intended to coerce the contractor’s employees into joining the union, it found that the union had conducted a secondary boycott of the contractor. The district court denied the union’s motions for judgment as a matter of law or a new trial, ruling that its jury instructions correctly stated the law, and that sufficient evidence supported the jury verdict.

On appeal, the union argued the lower court abused its discretion when it admitted evidence of the union’s lawful conduct, and misstated the law when it instructed the jury that it could consider that lawful conduct in determining whether the union had an unlawful objective in picketing. The union also argued the district court erred when it refused to instruct the jury that it could not consider evidence of unlawful intent at one job site as evidence of unlawful intent at another job site, and contended the evidence was insufficient to prove that it had picketed with unlawful intent. Finally, the union challenged the jury’s $1.7 million damages award as too speculative.

Lawful conduct. At trial, the union had moved to exclude evidence of banners, handbills, threats to picket, and threats to banner as evidence of unlawful secondary boycott conduct. The district court granted the motion to exclude evidence of banners and handbills as evidence of unlawful conduct, but denied the motion to exclude what it deemed as relevant evidence of threats to picket or threats to banner. The lower court did not err in doing so, the Eleventh Circuit found.

“Although some forms of conduct like peaceful handbilling are not coercive within the meaning of the Act, the jury may consider the content of handbills, warning letters, banners, and threats to picket to determine whether the union intended to enmesh neutral employers in its dispute with the primary employer,” the appeals court held. Contrary to the union’s contention, the record showed the lower court granted its motion to exclude union bannering and handbilling as evidence of unlawful conduct. Moreover, although the district court denied the union’s motion to exclude evidence of threats to picket and threats to banner, the district court instructed the jury that it could not award damages for the union’s lawful conduct. The district court also did not err when it instructed the jury that it could consider evidence of that lawful conduct in determining the union’s objectives in picketing.

Unlawful purpose. Nor did the lower court abuse its discretion when it refused to instruct the jury that it could not consider evidence of unlawful intent at one job site as evidence of unlawful intent at another job site. The district court, as requested by the union, had instructed the jury to consider separately the claims about conduct directed at separate secondary parties. The court also instructed the jury that an award of damages had to be based on unlawful conduct. Considering the jury instructions as a whole, the court’s refusal to instruct the jury that it could not consider evidence of unlawful intent at one job site as evidence of unlawful intent at another job site did not “seriously impair” the union’s ability to present its defense.

Furthermore, ample evidence established that the union exceeded the bounds of lawful picketing under Moore Dry Dock standards. It twice picketed sites when the contractor was not located on the premises. While another employer that was the object of picketing was ostensibly a primary target, as reflected by the fact that the union had filed an unfair labor practice charge against it, the contractor introduced evidence that the union’s charge was “a sham designed to allow the union to picket” the secondary employer without running afoul of Sec. 8(b)(4). 

Also, the union failed to clearly disclose that its dispute was only with the primary employer, and it did nothing to lessen the disruption to third parties from its picketing activity. To the contrary: the union used more than 100 pickets and encouraged picketers to scream and make as much noise as possible. Picketers screamed “There are rats in the building!” at a restaurant site. In fact, the union bragged in its report that at one site, it “created such a nasty environment that some complaints to the property owners included people who couldn’t work on the 22nd floor because of the noise, tenants could hear our chants in their sleep, and people refused to eat lunch at the mall because they had no choice but to walk through the pickets.” Finally, the “totality of the circumstances” unequivocally demonstrated that the union picketed with an unlawful purpose. Threats entailed in the union’s warning letters to its targets, for example, were evidence that it intended to enmesh neutral employers in its dispute with the contractor. In fact, the evidence established that the union had touted its wrongdoing.

Given the union’s failure to adhere to Moore Dry Dock standards, the jury was entitled to find that the picketing was carried out with an unlawful intent.

Damage award. Finally, the record supported the jury’s damages award. The appeals court rejected the union’s assertion that the jury wrongfully awarded damages based on speculative assumptions, or that the contractor was not entitled to damages based on lost opportunities to bid. Rather, there was enough evidence at trial to permit the jury to infer that the contractor’s calculation of lost profits was a “reasonable approximation of the actual injury” suffered. The court also was not swayed by the union’s claim that the jury had improperly awarded damages based on the union’s lawful conduct. Thus, the $1.7 million damage award against the union was affirmed.

DCCir: No impasse in bargaining between employers and union; refusal to bargain and provide information violated NLRA

No genuine impasse existed in negotiations between a union and three separate nursing homes, and the union did not issue requests for information in bad faith, the D.C. Court of Appeals ruled, granting the NLRB’s cross-petition for enforcement of its order finding that the nursing homes violated the NLRA (Monmouth Care Center v NLRB, March 9, 2012, Garland, M). Substantial evidence supported the Board’s finding that, because no impasse or bad-faith bargaining existed, the employers’ refusal to bargain with, and provide information to, the union had violated the Act.

Background. The nursing homes (Monmouth, Milford and Pinebrook) shared common ownership and management and the union represented employees at each home. Each home had its own CBA with the union and all were due to expire on March 31, 2005. During negotiations for successor agreements, the homes were represented by the same negotiator, while the union had three successive negotiators. Negotiations focused on wages, pensions, and the employers’ use of agency employees — workers hired through temporary services to perform tasks that would have otherwise gone to bargaining unit employees. The union hoped to end the use of agency employees and began negotiations with a hard line against their continued use. Each employer negotiated separately with the union, but despite initial progress, each employer declared impasse after no more than seven bargaining sessions. The employers also failed to respond to union requests for information on the use of agency employees. The union filed charges against the employers, and the NLRB found they had violated the NLRA through their refusal to bargain and furnish information. The employers appealed, contending that the parties had reached an impasse and that the union’s requests were made in bad faith.

No impasse. Enforcing the Board’s order, the appeals court found that no impasse existed in any of the negotiations at the point when the employers stopped negotiating. Monmouth had only engaged in five bargaining sessions and the final session lasted only an hour. When Monmouth stopped negotiating, it had neither submitted its own economic proposal, nor had it responded to the union’s economic proposal. Additionally, before Monmouth declared impasse, the union had suggested a compromise on the use of agency employees. Moreover, Monmouth failed to make a final offer or to make a contemporaneous assertion of impasse before declaring impasse. Thus, the Board properly rejected Monmouth’s assertion of impasse.

The Board was similarly warranted in rejecting Milford’s declaration of impasse. Milford had only engaged in three bargaining sessions before submitting its first and final offer. In that session, the union suggested a compromise on the use of agency employees. Moreover, the negotiator stated at the end of the third session that he would be in touch to schedule the next session. When the union tried to schedule a meeting, he ignored the entreaties.

The appeals court also found, like the Board below, that no impasse existed at Pinebrook. The parties engaged in only five sessions before the declaration of impasse, although they did hold two subsequent sessions. Additionally, the union made “significant” compromises on its agency employee position, proposing that the home be allowed to staff up to 40 percent of its workforce with agency employees for the first year of the deal. The union later suggested maintaining the status quo for the time being.

No bad faith. The D.C. Circuit also found no evidence of bad faith in the union’s negotiations. Although the union’s first negotiator declared that some bargaining items were non-negotiable, the court affirmed the Board’s finding that later negotiations cured that assertion through the union’s demonstrated willingness to compromise. 

The appeals court also rejected the employers’ assertion that the union had rigidly adhered to its insistence on using the terms of the “Tuchman” agreement, which contained a most-favored union clause, and which the union had negotiated with other nursing homes. The law judge found that the union never invoked the clause in the negotiations as a barrier to reaching different contract terms than those contained in the Tuchman agreement. Moreover, the union’s proposals deviated from the terms of the Tuchman agreement, indicating flexibility in the union’s negotiating stance and undercutting the employers’ charge of bad-faith bargaining. The court rejected the employers’ reliance on the Board’s Laurel Bay ruling, which involved the same union, and in which the Board found impasse and bad-faith negotiating. In Laurel Bay, the parties had not made significant progress in six months of negotiations, whereas in the instant case, the record showed that the union was willing to compromise on key issues.

Failure to provide information. Lastly, the appeals court upheld the Board’s finding that the employer’s refusal to provide information to the union violated the Act. None of the nursing home employers responded to the union’s request for information about the use of agency employees, and the Board reasonably found that the failure to do so “frustrated the parties’ efforts to reach an agreement and precluded a finding of genuine impasse.” Moreover, the failure to furnish the information constituted a separate violation of the Act, because the requests were not made in bad faith. The appeals court noted that the union requested the information before bargaining ever began, and had told the employers that the information was necessary in order for the union to develop its bargaining positions.

DCCir: Pro-union campaigning by supervisory charge nurses didn’t taint outcome of union election

Precedent and substantial evidence supported the NLRB’s conclusion that an employer acted unlawfully when it refused to bargain with a union selected by its registered nurses based on its claims that pro-union conduct by charge nurses coerced the vote and tainted the election, ruled the DC Circuit (Veritas Health Services, Inc v NLRB, March 13, 2012, Kavanaugh, B). Although the employer’s charge nurses were stipulated to be in supervisory positions when they actively campaigned for the union, their later promotions to managerial positions and subsequent active campaigning against the union constituted mitigating circumstances that would counter any coercive effect of their prior conduct.

Background. In 2010, the union organized a campaign to represent the employer’s nurses and petitioned the NLRB to hold an election after making a showing of interest based on authorization cards indicating that it represented 30 percent of employees. In seeking the necessary authorization cards, the union reached out to registered nurses, including charge nurses who supervised the registered nurses. Several charge nurses signed authorization cards, met with union representatives, attended union meetings, and expressed pro-union sympathies. Additionally, some of the charge nurses actively encouraged their subordinates to support the union

Prior to the election, the parties stipulated that the charge nurses were supervisors and could not vote in the election. After the stipulation, the charge nurses stopped their pro-union conduct and the two most vocal charge nurses were promoted to managerial positions — at which point they changed their stance and no longer supported the union. In fact, during the week leading up to the election, both signed a letter urging nurses to vote against the union.

Nevertheless, the union won the election. The employer filed objections, claiming that the charge nurses’ early pro-union conduct had tainted the election by interfering with employees’ free choice. Following hearings, the union was certified, but the employer refused to bargain. The union filed unfair labor practice charges and the NLRB rejected the employer’s claim that the election was invalid.

Validity of election. While admitting that it refused to bargain, the employer defended its action on the ground that the union should not have been certified because of the pro-union conduct of the charge nurses. When faced with pro-union conduct by supervisors, the NLRB uses a two-pronged test — known as the Harborside test (as derived from the Board’s decision in Harborside Healthcare, Inc) — to decide whether the conduct required setting aside the election: (1) whether the supervisor’s conduct tended to coerce or interfere with employees’ exercise of free choice in the election; and (2) whether the conduct interfered with freedom of choice to the extent that it materially affected the outcome of the election. The D.C. Circuit concluded the charge nurses’ conduct did not rise to the level of interference with the nurses’ free choice.

Pro-union speech by a supervisor, standing alone, falls short of coercion or interference under Harborside’s first prong. On the other hand, supervisory solicitation of authorization cards is considered coercive. Importantly, though, even if a supervisor’s initial pro-union conduct would be considered coercion or interference, the Board will uphold the election if “mitigating circumstances sufficiently negated the inherently coercive effect” of the conduct. Here, while many charge nurses clearly supported the union, there was no indication that their support tended to coerce or interfere with the registered nurses’ free choice.

Mitigating circumstances. The conduct of the two most active pro-union charge nurses presented a closer question. These charge nurses encouraged registered nurses to text coworkers about union meetings, instructed some nurses to attend union meetings, and told others that they had signed authorization cards. Yet even assuming that the charge nurses’ initial conduct tended to coerce or interfere with the registered nurses’ free choice, the appeals court found that their conduct was mitigated by their subsequent actions. After their promotions to managerial positions, both former charge nurses actively campaigned against the union in the run-up to the election. Consequently, by the time of the election, the registered nurses would have had no reason to feel pro-union coercion or interference from the charge nurses’ earlier conduct. Therefore, the employer’s petition for review was denied and the NLRB was granted its cross-application for enforcement of its order.

DCCir: Parties never agreed to composition of proposed bargaining unit; election was properly conducted

A union and employer never reached agreement on the composition of a proposed bargaining unit and an NLRB agent’s failure to provide identification badges to election observers did not affect the outcome of the election, the DC Circuit ruled in enforcing a finding by the Board that the employer’s subsequent refusal to bargain with the union violated the NLRA (Hard Rock Holdings v NLRB, March 23, 2012, Rogers, J).

Background. The union sought to represent valet-parking employees at the employer’s casino and hotel. The employer insisted that bell-desk employees who periodically parked cars should also be included in the unit and, after the union filed an organizing petition, the parties stipulated to several issues, including the scope of the proposed unit. The Board agent faxed a copy of the proposed agreement to the employer and described the proposed unit as “[a]ll full-time and regular part-time [v]alet [p]arking employees.” The employer told the agent that it would not agree to the use of the word “regular” and that it wanted all employees who ever parked cars to be part of the unit. The agent faxed a revised agreement that omitted the word “regular” and an election was scheduled. The employer’s proposed list of election-eligible employees included dual-rated employees and, while the union did not contest the inclusion, it challenged the votes of those employees during the election.

Directly before the election began, the Board Agent realized that he did not have enough identification badges for union and employer observers and chose not to supply any observers with badges. During the election, one of the dual-rated employees had a verbal altercation with the agent, the agent warned the employee that he could lose his job and when the employee learned that the agent worked for the Board, the employee said “[t]hat’s probably why you and I got off to the wrong start.” The election resulted in a 17-9 vote in favor of the union, with eight additional challenged ballots. The employer and the union filed objections resulting in a hearing in which a Hearing Officer recommended that the Board sustain the union’s ballot challenges and certify the union as the bargaining representative. The employer then refused to bargain in order to preserve its ability to appeal the certification and the Board found that the refusal to bargain violated the Act.

Ambiguous unit definition. The appeals court noted that in cases involving stipulated bargaining unit agreements, the Board must first decide whether the description of the unit is ambiguous. If the description is not ambiguous, the Board must enforce the agreement, but if the description is ambiguous, then the Board must apply ordinary principles of contract law to determine the parties’ intent. If the intent remains unclear, the Board must apply its traditional community-of-interests test.

In the instant case, the Board found that evidence of a phone call between the parties regarding the unit indicated that the parties had disagreed about the unit composition. Faced with that ambiguity, the Board applied its community-of-interests test and found that the dual-rated employees did not share a community of interest with the unit employees and, thus, did not belong in the unit. The employer contended that the Board erred in not finding that the phone call, in which the employer insisted on the inclusion of the dual-rated employees and the union’s failure to object to the Excelsior list, indicated that the dual-rated employees were meant to be included in the unit.

Rejecting the employer’s argument, the appeals court concluded that there was “substantial evidence” supporting the Board’s finding that the parties had disagreed as to the composition of the unit. The hearing transcript indicated that the issue was not resolved by the phone call. Further, the union’s assent to the definition of the unit that removed the word “regular” did not necessarily indicate an agreement to include the dual-rated employees because the union could have interpreted the revised text as including on-call parking attendants, not the dual-rated employees. Thus, the appeals court concluded that the parties had a running disagreement regarding unit composition that lasted through the election.

Moreover, the union did not indicate it agreed with the employer’s proposed unit when it decided not to protest the Excelsior list. Citing “well-settled precedent,” the appeals court explained that the list was only intended to give the union a means to contact employees. Furthermore, a union does not forfeit its right to challenge names on the list by failing to object to an Excelsior list until the election, the court noted.

Agent conduct. The court also found that the Board did not err in finding that the agent’s refusal to provide badges destroyed the laboratory conditions necessary for the election. The “deviations in election procedures” did not necessarily affect the outcome, especially in light of testimony that the agent identified himself to voting employees, the appeals court reasoned. Moreover, in the incident involving the agent and the employee, the agent did not instigate the altercation and there was no evidence that the incident in any way affected the outcome of the election. Thus, the court found that the Board had sufficient evidence to find that the election was properly conducted and that the employer’s subsequent refusal to bargain violated the Act.

NLRB: Board declines to address employer’s contention that it lacked quorum to grant acting general counsel’s motion for summary judgment

In a five-member NLRB decision, the acting general counsel was granted his motion for summary judgment against an employer, finding that it unlawfully refused to bargain with a union following its certification as the bargaining representative of unit employees (Center for Social Change, Inc, March 29, 2012). The board declined to address the employer’s arguments that it lacked a quorum because the appointment of three members via recess appointment was unconstitutional, or that the acting general counsel did not lawfully hold his office at the time the motion was issued. Rather, after noting that the employer admitted its refusal to bargain in order to test the validity of the union’s certification, the board granted the summary judgment motion.

The employer argued summary judgment was inappropriate because the board lacked a quorum under New Process Steel, LP v NLRB. Specifically, the employer contended that President Obama’s January 4, 2012 recess appointments of three NLRB members occurred while Congress was in session and were made without seeking the advice and consent of the Senate, in violation of Article II, Section 2, Clause 2 of the Constitution. Accordingly, the employer contended that the appointments were unconstitutional, and the board now lacked a quorum to act. Additionally, the employer argued that the complaint issued by the acting general counsel should be dismissed because he did not lawfully hold that office at the time he directed the complaint to be issued. Rather, the acting general counsel’s appointment lapsed on July 21, 2010 — 40 days after his appointment — the employer argued, because no nomination had yet been submitted to the Senate to fill the position of general counsel pursuant to 29 USC Sec. 153(d). The employer further argued that the longer period allowed by the Federal Vacancies Reform Act was not applicable.

In response, the board noted that it has historically declined to determine the merits of claims attacking the validity of Presidential appointments to positions involved in the administration of the NLRA. Rather, it applies the well-settled presumption of regularity of the official acts of public officials in the absence of clear evidence to the contrary. Consequently, the board rejected the employer’s arguments that it lacked a quorum and that the acting general counsel was without authority to issue the complaint.

Turning to the summary judgment motion, the board noted that the employer admitted its refusal to bargain and challenged the validity of the union’s certification based on its contention that a regional director abused his discretion in ordering a mail ballot election, rather than conducting a manual election. However, the employer failed to file timely objections to the conduct of the election as required by Rule 102.69 of the Board’s Rules, and so was precluded from raising that issue in this proceeding. Accordingly, the motion for summary judgment was granted.

Hot Topics in WAGES HOURS
Bill introduced to give employees statutory right to ask for flex scheduling

Under legislation introduced this week in the U.S. House of Representatives and Senate, employees would have a statutory right to request flexible work terms and conditions. The legislation was previously introduced in the 110th and 111th Congresses, although no action was taken.

The Working Families Flexibility Act (H.R. 4106, S. 2142) would allow employees to ask for changes in the terms or conditions of the employee’s employment relating to either the employees’ required work hours, the employees’ required start time, the employees’ required worksite, or the notice that employers give regarding work schedule assignments. Once an employer gets such a request, it would be required to meet with the employee to discuss it and to give the employee a written decision about the application “within a reasonable period.”

The legislation gives employers several options in response to an application. Employers can either approve or deny an application or propose an alternative change. The legislation requires employers to provide a reason if they deny an employee’s application. If the employer proposes a different change with which an employee disagrees, and if the employee has another supervisor, the employee would have the right to have the other supervisor reconsider the alternate schedule.

In addition, the bill makes it unlawful for employers to discriminate or retaliate against employees who exercise their rights under the bill. The bill defines eligible employees as those working an average of either at least 20 hours per week or at least 1,000 hours per year.

The measures were sponsored by Representative Carolyn Maloney (D-NY) and Senator Bob Casey (D-Penn) Casey contended that the bill will allow businesses to “benefit from more productive employees” and will “empower workers.”

For her part, Maloney framed the bill as a legislative response to modern family needs. The sponsors said that much of the bill was drawn from strategies employed by successful companies.

Legislation would allow employers to treat employees as independent contractors for federal employment tax purposes

Under legislation introduced in the Senate late last week, employers would be allowed to treat workers as independent contractors for federal employment tax purposes, regardless of the worker’s actual status. Senator John Kerry (D-Mass) reintroduced the Fair Playing Field Act of 2012 (S. 2145) on Thursday, March 1, in order to address current “uncertainty as to the proper classification of workers.”

Section 530 of the Revenue Act of 1978 contains a safe harbor provision intended to shield employers from liability for misclassifying workers as independent contractors under certain circumstances. Employers would be protected from liability if they had a “reasonable” basis for doing so and met other certain conditions. Employers had a reasonable basis if they relied on a past IRS audit with respect to the taxpayer, published rulings or judicial precedent, or long-standing recognized industry practice. In addition, the law requires that employers not have treated the worker as an actual employee for any period since 1978. Similarly, in order to benefit from the safe harbor provision, the employer must not have classified workers performing substantially similar work as employees.

Kerry’s legislation is intended to help employers determine whether they can take advantage of the provision. Under the measure, the Secretary of the Treasury would be required to issue guidance, including regulations, that would clarify which employees qualify as an independent contractor for federal employment tax purposes; such guidance would only be effective on a prospective basis. Taxpayers could only rely on audits conducted since 1986 for the basis for the employer’s designation, unless the audit determined the employment status of either the worker, or another individual performing substantially the same job.

The bill would also amend certain provisions of the tax code to require employers to provide a written statement to each independent contractor informing them as to their federal tax obligations, as to which labor and employment law protections do not apply to them, and as to their right to seek a status determination from the IRS. 

The bill would exempt engineers, designers, drafters, computer programmers, systems analysts, or other similarly skilled workers engaged in similar work. 

Wage and Hour Division bulletin advises that recent tip credit reg amendments will be enforced nationwide

In a Field Assistance Bulletin issued February 29, 2012, Wage and Hour Division Deputy Administrator Nancy Leppink advises regional offices that new regulations addressing ownership of employee tips under FLSA sec. 3(m) should be enforced uniformly across the country, including in states covered by the Ninth Circuit. The new regulations, effective May 5, 2011, incorporated the Division’s longstanding position that tips are the property of the employee, and that an employer can use its employees’ tips only in the limited ways prescribed by sec. 3(m), even when the employer has not taken a tip credit against its minimum wage obligations.

In a 2010 decision (Cumbie v Woody Woo, Inc), the Ninth Circuit ruled that the text of sec. 3(m) itself does not impose any restrictions on an employer’s use of its employees’ tips when the employer has not taken a tip credit. The court concluded that where “nothing in the text of the FLSA purports to restrict employee tip-pooling arrangements when no tip credit is taken, we perceive no statutory impediment to Woo’s practice.” The employer in Woo was prohibited by state law from taking a tip credit, and paid its employees the full minimum wage, but required its tipped employees to participate in a tip pool that included dishwashers and cooks, individuals who do not “customarily and regularly receive tips” under the terms of the statute.

In the response to the court’s position, the Division reiterates that nothing in Woo, which addressed the regulatory scheme as it existed at the time of the decision, precludes the agency from filling the gap left by the FLSA’s silence on the use of employees’ tips when no tip credit is taken with its legislative rules promulgated pursuant to specific congressional authorization and after notice and comment. The Bulletin also concludes that because these gap-filling rules are legislative, they have the force of law, and are “binding upon all persons, and on the courts, to the same extent as a congressional statute.”

BLS reports that most workers did not use all of paid sick leave

Full-time private industry workers who had a paid sick leave plan with a fixed number of sick leave days earned did not, on average, use the paid sick leave they were provided, according to a recent analysis of the National Compensation Survey (NCS) from the Bureau of Labor Statistics (BLS). The report, Paid Sick Leave: Prevalence, Provision, and Usage among Full-Time Workers in Private Industry, noted that while there is no federal requirement that employers provide paid sick leave benefits, 73 percent of full-time private industry workers in the U.S. were provided with paid sick leave plans.

Paid sick leave may be provided by the employer in a number of ways. The BLS found that the following are the most common:

· A plan with a fixed number of days per year. These plans provide workers with a set number of days at the start of the year to be used as needed. For example, a worker may get 12 days of sick leave at the start of the year to be used at any time during the year. Alternatively, the employer may allow the worker to accumulate days based on time worked. For example, the worker may get 1 day of sick leave for every month worked. 

· A plan that provides sick leave on an “as needed” basis. These plans are less formal and have no predetermined number of paid sick leave days. 

· A consolidated paid time off (PTO) plan. In these plans, multiple forms of PTO are combined into one plan. For example, workers are provided with four weeks of leave for vacation and illness or disability, and the workers can allocate days between these various uses as they choose.

The BLS found that among full-time workers who participated in paid sick leave plans, 68 percent participated in plans in which a fixed number of days of paid sick leave were provided each year. Ten percent received paid sick leave on an as-needed basis. Such plans were most common in establishments with fewer than 50 employees. The remaining 22 percent received paid sick leave through a consolidated PTO plan.

Among full-time private industry workers who were provided with a fixed number of days of paid sick leave per year, workers received an average of eight days per year at one year of service and nine days per year at 20 years of service. The majority of full-time private industry workers with these plans, regardless of their length of service, received five to nine days of sick leave per year, the BLS found. Workers participating in plans with a fixed number of paid sick-leave days per year used an average of four days of their paid sick leave annually.

Workforce Protections Subcommittee explores DOL proposal affecting in-home care workers

In a hearing held on Tuesday, March 20, the Subcommittee on Workforce Protections heard testimony that a proposed DOL regulation that would amend the FLSA to eliminate an exemption for many in-home care providers. Witnesses testified that the proposal would affect families, quality of care, and would harm the providers themselves.

The hearing, entitled “Ensuring Regulations Protect Access to Affordable and Quality Companion Care,” focused on the recent DOL regulatory proposal that would limit the kinds of in-home care providers that are considered exempt under the FLSA. The proposed rule would expand minimum wage and overtime protections and would ensure that all in-home care workers employed by third parties such as staffing agencies receive these protections. The rule would also clarify that individuals performing skilled in-home care work are entitled to minimum wage and overtime pay. The rule also states that individuals engaged by families for true companionship or fellowship activities still would be considered “companions,” and the families would not be required to meet the FLSA’s provisions.

According to the Republicans, who largely oppose the proposal, the regulation exceeds the intended parameters of the FLSA.

“The department’s proposed regulation essentially overturns decades of companionship care policy,” said Representative Tim Walberg (R-Mich), the subcommittee’s chair. “These changes run contrary to what Congress intended when it first established this important exemption nearly four decades ago. While I recognize the delivery of services has evolved over the years, the need to maintain access to affordable in-home care has not.”

One of the witnesses, Marie Woodard, discussed the experience of her family in regard to in-home care. Her parents had personal in-home services from 2004-2011, and, according to Woodard, had the proposed regulation been in place, her family would have been forced to place her parents in a nursing home due to the increased costs.

Other witnesses discussed the estimated cost of the proposal and the likelihood that the DOL has underestimated the true costs. The DOL predicted costs range from $420 million to $2.3 billion over the first ten years, but one of the witnesses, William Dombi, vice president for law at the National Association for Home Care & Hospice, noted that the DOL proposal does not comply with the requirement that the DOL “undertake a comprehensive and reliable impact analysis before issuing the proposal.”

Another witness, Wynn Esterline, who runs an in-home companion care business in Adrian, Michigan, testified that a similar regulation in Michigan adversely affected his business. According to Esterline, following the imposition of the state regulation, “no one is better off than they were before this change went into effect, not me, not my clients, and certainly not my employees.”

Representative Lynn Woolsey (D-Calif,) the ranking member on the subcommittee, stressed that the regulation would protect “the nation’s nearly 2 million home care workers.” She referred to the industry as “booming” and argued that employees within the industry deserve the FLSA’s protections. 

Woolsey also noted that the “modern home care workforce performs a wide range of functions far exceeding the fellowship and protection services that Congress envisioned when this exemption was first created.” She said that the disparity between the industry’s overall profits and the median annual wages of less than $20,000 for the workers has led to high turnover rates which, in turn, have led to decreased quality of care. According to Woolsey, the DOL’s proposal will address the care issue by discouraging excessive overtime, which she says can lead to workplace injuries and fatigue. 

Woolsey also addressed the contention that the proposal will force employers to raise costs.

“Let’s be clear,” she said. “Nothing in this proposal requires an increase in the cost of providing home care services. What this proposal requires is that the individuals providing care be compensated fairly. 

Walberg, however, insisted that the proposal overreaches.

“The act of making responsible public policy often involves finding a balance between competing interests,” said Walberg. “Current policies that govern the delivery of in-home companion care have served our nation well for nearly forty years. The administration has a responsibility to provide a clear and compelling reason why that important balance must now be upset.” 

Bill introduced to block DOL’s proposed child labor regulation

Legislation introduced this week in the U.S. Senate would block the DOL’s proposed child labor regulation that would limit the use of child labor in agriculture. Introduced by Senators John Thune (R-S.D.) and Jerry Moran (R-Kan.), the Preserving America’s Family Farm Act is the first legislative response to a regulation described by its critics as overreaching.

In 2011, the DOL published a proposed regulation that would revise the child labor regulations, issued pursuant to the FLSA, that would establish criteria for the permissible employment of minors under 16 years of age in agricultural and for minors under 18 in nonagricultural occupations. Under the proposed rulemaking, the DOL would implement specific agricultural hazardous occupations order recommendations made by the National Institute for Occupational Safety and Health, increase parity between the agricultural and nonagricultural child labor provisions, and address other areas that can be improved, which were identified by the Department’s own enforcement actions.

Specifically, the regulation would bar workers under 18 from being near certain age animals without adult supervision, participating in common livestock practices, and from handling most operating farm machinery over 20 PTO horsepower; completing tasks at elevations over six feet high; and working at stockyards and grain and feed facilities. According to Thune and Moran, the proposed regulation “is so specific it would even ban youth from operating a battery powered screwdriver or a pressurized garden hose.”

That level of specificity, say the Senators, would “unnecessarily restrict the participation of young people in agriculture related activities.” Last year, Thune and Moran and 28 other Senators asked Secretary of Labor Hilda L. Solis to withdraw the proposed regulation.

The text of the bill has not yet been published.

Measure introduced in Senate would raise federal minimum wage, limit opportunities for employee misclassification

Legislation introduced this week in the Senate would raise the federal minimum wage by more than 2 dollars and would close loopholes that allow employers to misclassify workers as independent contractors. The Rebuild America Act (S.2252) would, among other things, raise the federal minimum wage to $9.80 from the current $7.25 over the next two and a half years and would take aim at practices that facilitate employee misclassification. The bill would also raise the minimum wage for tipped workers from the low rate of $2.13 to $6.85 over five years.

The bill, the language of which has not yet been released, would also provide funding for state and local governments to hire teachers and first responders, would provide $300 billion in infrastructure funding to build and repair bridges and highways, would reinstate the Child Care and Development Block Grant that assists working families with child care costs and would improve Social Security benefits.

In addition, the legislation would update the overtime requirements for white-collar workers, would expand the Work Opportunity Tax Credit allowing employers to hire more workers with disabilities and would allow American workers to earn up to seven paid sick days each year.

Introduced by Senator Tom Harkin (D-Iowa), the chairman of the Senate Committee on Health, Education, Labor and Pensions, the measure drew immediate praise from worker advocates.

“A cornerstone of the American Dream is that if you work for a living you should be able to make a living from work,” said Christine Owens, executive director of the National Employment Law Project. “But that promise has been broken for millions of the nation’s lowest paid workers. Raising the minimum wage, which now provides full-time earnings of barely $15,000 a year and leaves a family of any size in poverty, is an important step.”

Several states have passed increases to their minimum wage in recent years, including Connecticut and Massachusetts, and state legislatures in New York, New Jersey, Delaware and Illinois are exploring increases to the minimum wage.

LEADING CASE NEWS

Sovereign immunity bars suits by individuals against states under FMLA’s self-care provision

States cannot be sued by individuals for money damages for violations of the FMLA’s “self-care” provision, a sharply divided U.S. Supreme Court plurality ruled today (Coleman v Maryland Court of Appeals, March 20, 2012, Kennedy, A). The plurality, consisting of Chief Justice Roberts and Justices Kennedy, Thomas, and Alito, affirmed a Fourth Circuit ruling holding that Congress did not validly abrogate the states’ Eleventh Amendment immunity when it passed the self-care leave provision of the Act. Justice Thomas filed a concurring opinion; Justice Scalia filed an opinion concurring in the judgment. Justice Ginsburg filed a dissenting opinion, in which Justices Breyer, Sotomayor, and Kagan joined with the exception of a footnote.

Background. The FMLA (29 U.S.C. Sec. 2612(a)(1)) entitles an employee to take up to 12 work weeks of unpaid leave per year for (A) the care of a newborn son or daughter; (B) the adoption or foster-care placement of a child; (C) the care of a spouse, son, daughter, or parent with a serious medical condition; and (D) the employee’s own serious health condition when the condition interferes with the employee’s ability to perform at work. The statute also creates a private right of action for equitable relief and damages against any employer. In 2003, in Nevada Dept of Human Resources v Hibbs, the Supreme Court ruled that Congress validly abrogated state sovereign immunity from claims under the FMLA’s family care provision in subparagraph (C). Citing the gender-related nature of caregiving responsibilities, the Court in Hibbs noted that Congress enacted the statute partly in response to a record among the states of gender-based discrimination in the administration of state leave policies. However, since Hibbs was decided, each of the five circuits to consider the issue — the Fourth, Fifth, Sixth, Seventh, and Tenth Circuits — has concluded that Congress did not validly abrogate sovereign immunity as to the FMLA’s self-care provision (subparagraph (D)).

In this case, an employee of the Maryland court system asked for medical leave under the FMLA’s self-care provision after being prescribed bed rest for a medical condition. The day after making his request, he was informed that he would be terminated if he did not resign. The U.S. District Court for the District of Maryland dismissed the suit on sovereign immunity grounds. The Fourth Circuit affirmed, holding that unlike the family-care provision in Hibbs, the self-care provision was not directed at an identified pattern of gender-based discrimination and was not congruent and proportional to any pattern of sex-based discrimination on the part of the states.

Congruence and proportionality standard. Citing several of its precedents, the plurality opinion explained that, under the federal system, states, as sovereigns, are immune from damages suits unless they waive that defense. Congress may also abrogate the states’ immunity pursuant to its powers under Sec. 5 of the Fourteenth Amendment, but it must make that intention unmistakably clear in the language of the statute. Congress did so in the FMLA, the plurality noted. Congress also must tailor legislation enacted under Sec. 5 to remedy or prevent conduct transgressing the Fourteenth Amendment’s substantive provisions and there must be a congruence and proportionality between the injury to be prevented or remedied and the means adopted to remedy that injury (see City of Boerne v Flores (1997)).

Under this standard, Hibbs permitted employees to recover damages from states for violations of subparagraph (C). In enacting the FMLA, Congress relied upon evidence of a well-documented pattern of sex-based discrimination in family-leave policies. States had facially discriminatory leave policies that granted longer periods of leave to women than to men. States also administered facially neutral family-leave policies in gender biased ways. These practices reflected what Congress found to be a pervasive sex-role stereotype that caring for family members is “women’s work.” Faced with “the States’ record of unconstitutional participation in, and fostering of, gender based discrimination in the administration of leave benefits,” Hibbs concluded that requiring state employers to give all employees the opportunity to take family-care leave was “narrowly targeted at the faultline between work and family — precisely where sex-based overgeneralization has been and remains strongest.” The sex-based discrimination that supported allowing subparagraph (C) suits against the states is absent with respect to the self-care provision, the plurality determined, rejecting each of the employee’s three arguments to the contrary.

First, the employee argued that the self-care provision addresses sex discrimination and sex stereotyping. But the provision, standing alone, is not a valid abrogation of the states’ immunity from suit, the plurality ruled. At the time the FMLA was enacted, there was scant evidence of such discrimination or stereotyping in sick-leave policies. The legislative history of the self-care provision showed that Congress was concerned about the economic burdens imposed by illness-related job loss on employees and their families and about discrimination based on illness, not sex. Although the self-care provision offers some women a benefit by allowing them to take leave for pregnancy-related illnesses, the provision, as a remedy, is not congruent and proportional to any identified constitutional violations. When the FMLA was enacted, Congress apparently had no evidence that states were excluding pregnancy-related illnesses from their leave policies.

“Without widespread evidence of sex discrimination or sex stereotyping in the administration of sick leave, it is apparent that the congressional purpose in enacting the self-care provision is unrelated to these supposed wrongs,” Justice Kennedy wrote.

Second, the employee asserted that the self-care provision is a necessary adjunct to the family-care provision sustained in Hibbs. But his argument — that these two provisions work in tandem to ensure the equal availability of total FMLA leave time to women and men despite their different leave-usage patterns ? was unconvincing and did not comply with the requirements of the congruence and proportionality standard, the plurality decided. Also, there were no congressional findings of, or evidence on, how the self-care provision is necessary to the family-care provisions or how it reduces employer discrimination against women. If employers assume women take self-care leave more often than men, a self-care provision would not provide an incentive to hire women. To the contrary, the self-care provision would provide an incentive to discriminate against women, the plurality reasoned.

Third, the employee contended that the self-care provision helps single parents keep their jobs when they get ill. The fact that most single parents happen to be women did not explain how the self-care provision remedies or prevents constitutional violations, the plurality pointed out. Rather, it demonstrated, at most, that the self-care provision was directed at remedying neutral leave restrictions that have a disparate effect on women. Although disparate impact may be relevant evidence of discrimination such evidence is insufficient to prove a constitutional violation even where the Fourteenth Amendment subjects state action to strict scrutiny, the plurality explained, citing Board of Trustees of Univ of Ala v Garrett. Accordingly, to the extent that the self-care provision addresses neutral leave policies with a disparate impact on women, it is not directed at a pattern of constitutional violations. Thus, as it is unlikely that many of the neutral leave policies affected by the self-care provision are unconstitutional, the scope of the self-care provision is out of proportion to its supposed remedial or preventive objectives. 

Finally, the plurality noted that a state could waive immunity if it saw fit to do so. “If the State agrees with petitioner that damages liability for violations of the self-care provision is necessary to combat discrimination against women, the State may waive its immunity or create a parallel state law cause of action,” Justice Kennedy wrote.

Concurrences. Justice Thomas filed a concurring opinion, stating he joined the plurality’s opinion, but also reiterating his view that “Hibbs was wrongly decided because the family-care provision is not sufficiently linked to a demonstrated pattern of unconstitutional discrimination by the States.” He added, “[t]he self-care provision at issue in this case is even further removed from any such pattern.”

Justice Scalia concurred in the judgment, but adhered to his view that the Court should abandon the “congruence and proportionality” standard in favor of one that he believes is properly tied to the text of Sec. 5, which grants Congress the power “to enforce, by appropriate legislation,” the other provisions of the Fourteenth Amendment. Outside the context of racial discrimination, Congress’ Sec. 5 power should be limited to the regulation of conduct that itself violates the Fourteenth Amendment and, thus, would not reach a state’s failure to grant self-care leave to its employees, according to Scalia.

Dissent. Justice Ginsburg filed a dissenting opinion, in which Justices Breyer, Sotomayor, and Kagan joined with the exception of her first footnote (which stated her view that Congress can abrogate state sovereign immunity pursuant to its Article I Commerce Clause power). Even accepting the plurality’s view of the scope of Congress’ power under Sec. 5 of the Fourteenth Amendment, Ginsburg would hold that the FMLA’s self-care provision validly enforces the right to be free from gender discrimination in the workplace.

The plurality paid scant attention, according to Ginsburg, to the overarching aim of the FMLA — to make it feasible for women to work while sustaining family life. Over the course of eight years, Congress considered the problem of workplace discrimination against women and devised the FMLA to reduce sex-based inequalities in leave programs. Essential to its design, Congress diligently avoided a legislative package that, overall, was or would be seen as geared toward women only. Congress thereby reduced employers’ incentives to prefer men over women, advanced women’s economic opportunities, and laid the foundation for a more egalitarian relationship at home and at work. As a key part of that endeavor, the self-care provision is congruent and proportional to the injury to be prevented and, thus, a valid exercise of congressional power under Sec. 5 of the Fourteenth Amendment, Ginsburg wrote.

She also pointed out that the plurality’s opinion does not authorize state employers to violate the FMLA, although it does block injured employees from suing for monetary relief. Maryland conceded that the self-care provision remains valid Commerce Clause legislation and, consequently, binds the states as well as the private sector. An employee wrongly denied self-care leave, Maryland also acknowledged in its brief, may, pursuant to Ex parte Young, seek injunctive relief against the responsible state official. Moreover, the U.S. Department of Labor may bring an action against a state for violating the self-care provision and may recover monetary relief on an employee’s behalf.

7thCir: Employee who was paid substantially less than her male counterparts could proceed with equal pay claim despite employer’s assertion that pay disparity was based on education and experience

A federal district court in Illinois erroneously required a female sales representative, who claimed she was paid substantially less than her male counterparts, to establish pretext in her Equal Pay Act claim and, therefore, summary judgment in favor of the employer was improper, the Seventh Circuit ruled (King v Acosta Sales and Marketing, Inc, March 13, 2012, Easterbrook, F). The appeals court did, however, affirm summary judgment on the employee’s hostile work environment claim because she failed to establish that she was subjected to conduct that was sufficiently severe or pervasive.

Hostile environment. First, the court said that certain conduct by a male coworker, which had ceased two years prior to the employee’s EEOC charge, did not constitute a “pattern of hostility” that continued into the 300 day period prior to her charge and, thus, could not be considered as part of her claim. Specifically, from 2001 to 2004 the coworker had allegedly distributed pornographic materials at work and showed her a lewd photo of himself. However, after the employee complained to her supervisor, the coworker was disciplined and instructed to stop the conduct. He did not harass the employee again before he quit in 2005, approximately two years before the employee filed her EEOC charge.

Although the employee alleged that conduct occurred during the applicable timeframe, those incidents she alleged did not rise to the level of an actionable hostile work environment because they were not sufficiently severe or pervasive. Specifically, the employee alleged that a supervisor made a pass at her and that another supervisor had called her “Suzie Big Hair,” referred to a coworker as a “tramp,” and called another coworker “Pass-Around Patti.” She also asserted that a supervisor remained silent when a client made a crude sexual remark. While “all of this may have been unpleasant,” none of it was sufficiently severe, ruled the court. Moreover, a few incidents at the rate of one every four to six months could not be called pervasive. 

Unequal pay. On the other hand, the Seventh Circuit reversed the district court’s decision dismissing of the employee’s equal pay claim, finding that she sufficiently established a pay disparity and that the employer did not meet its burden of proving a legitimate reason for the disparity. Notably, the record indicated that some men in the same job classification doing the same work under the same conditions received more than twice her pay. Indeed, the difference in pay between men and women was “striking.” All of the men were paid more than all but one of the women, and one woman achieved her $60,000 salary only after six years on the job, while men exceeded the $60,000 threshold much faster.

The employee worked as a “business manager,” which was a sales job. Although compensation for many salespeople is strongly influenced by customer purchases, the employer here did not contend that the pay disparity was due to volume of sales. Indeed, it even conceded that the female employee was one of its most successful sales executives, on par with a male coworker who was paid almost three times her wages. Instead, the employer asserted that education and experience accounted for the pay disparity. The record established that all of the men had college degrees while the female employee did not (but did not establish whether other women did). On this basis the district had granted summary judgment, erroneously ruling that the employer “articulated” education and experience as potentially explanatory variables and finding that the employee failed to show pretext.

No burden-shifting. Although part of the McDonnell-Douglas burden-shifting approach under Title VII, this is not the standard employed in Equal Pay Act cases. In such cases, the employee’s only burden is to show a difference in pay for “equal work.” An employer asserting that the difference is the result of a “factor other than sex” must present this contention as an affirmative defense and has the burdens of both production and persuasion — which this employer failed to meet.

Furthermore, even if the appeals court considered the substance of the employer’s defense, it was deficient. For example, assuming that education and experience explained some or even all of the difference in the starting salaries of the male and female employees, those factors did not necessarily explain the increases in pay during their employment. Changes in salary at most firms depend on how well a person performs at work and while education and experience may predict on-the-job performance, this prediction only affects the starting wage. Here, the record established that men not only started at a higher rate, but they also received substantially greater increases in pay. “Salaries did not converge after business managers began work; they diverged.”

Indeed, the female employee was employed by the company for six years and her salary rose by less than $7,000. In contrast, one male coworker’s rose more than $14,000 in three years and another’s rose by $20,000 in two years. “These numbers can’t be explained by education and experience at the time of hire, which should matter less as years pass on the job,” stated the appeals court. Moreover, while differences in the rate of change might be explained by different on-the-job performance, the employee was considered a top performer, yet was not compensated accordingly.

The court also pointed out that in 2007 the pay scale for business managers ran from $51,600 to $88,400 a year, with a target median of $73,700. The female employee and all but one of the other women were paid less than the low end of this scale, and all were paid less than the target median. Conversely, five men were paid more than the top end of the scale and seven received more than the target median. The company could not provide an explanation why the mens’ salaries were so disproportionate, or why women were not even paid salaries at the lower end of the pay scale. Instead, the company simply suggested that the scales may have been set “haphazardly or irrationally.” While random decision is a factor other than sex, the record did not indicate that such randomness had occurred. If that were the case, the entries for men and women in the table should have been jumbled together; however all the men were paid more than all but one woman and men received greater raises. Consequently, the district court erred when it dismissed the employee’s Equal Pay Act claim, the Seventh Circuit ruled.

8thCir: Termination for excessive absenteeism after request for retroactive FMLA leave did not violate FMLA

An employee’s termination due to excessive work absences did not unlawfully interfere with her rights under the FMLA, ruled the Eighth Circuit in affirming the judgment of a district court (Lovland v Employers Mutual Casualty Company, March 16, 2012, Loken). The appeals court agreed with the lower court’s finding that a reasonable jury would not find that a supervisor’s review of the employee’s attendance began after her request for retroactive FMLA leave. The undisputed facts showed that the employer would have made the same adverse decisions whether or not the employee was afforded the retroactively designated FMLA leave.

Background. Several months before her discharge, the employee’s supervisor used the company’s new payroll system to review the 2008 attendance of all employees and discovered she had an unacceptable number of absences. The supervisor had recruited the employee, considered her good at her job, and recalled that she had injured her back in 2008. Before any action was taken, the supervisor asked the employee if she would like to request retroactive designation of any FMLA leave days in the prior year. The employee submitted her request and, after adjustments were made, it was discovered her amount of work absences was still unacceptably high. An attendance-related corrective action notice was issued. The employee did not dispute the contents of the notice and understood that further non-FMLA absences could result in termination of her employment. Several months later, she failed to report for work for two consecutive days and did not notify her supervisor, as required by the company handbook. Following company policy, the supervisor terminated the employee for absenteeism. The employee filed suit and a district court granted summary judgment to the employer, finding no genuine issue of disputed fact existed.

District court followed circuit precedent. The appeals court noted that the employee’s argument on appeal was primarily that the lower court erred by adhering to a dominant theme in Eighth Circuit FMLA precedents. While the two provisions at issue in this case, 29 USC Secs. 2615(a)(1) and (2), do not explicitly prohibit retaliation against an employee for exercising FMLA rights, the appeals court wrote that it, like its sister circuits, has consistently held that the statute prohibits retaliation against an employee who exercises her FMLA rights. The appeals court has classified claims of retaliation for the exercise of FMLA rights as arising under the “discrimination” prohibition of Sec. 2615(a)(2). On the other hand, the court has limited “interference” claims under Sec. 2615(a)(1) to situations where the employee proves that the employer denied a benefit to which she was entitled under the FMLA, which includes terminating an employee while on FMLA leave. Applying this limitation, when the employee asserts a Sec. 2615(a)(1) claim that a right prescribed by the FMLA has been denied, the court noted it has held that the employer’s intent in denying the benefit is immaterial; by contrast, a retaliation claim under Sec. 2615(a)(2) requires proof of an impermissible discriminatory animus, typically with evidence analyzed under the McDonnell Douglas burden-shifting framework at the summary judgment stage.

In this case, the district court was consistent with circuit precedent (pointing primarily to Stallings v Hussmann Corp) when it concluded that the employee asserted only Sec. 2615(a)(2) retaliation claims because she alleged “discrimination that occurred after she took FMLA leave, not denial of, or interference with, her leave.” The employee argued this was an erroneous interpretation of Sec. 2615(a), relying on three authorities. First, some other circuits (but not all) have held that Sec. 2615(a)(1) includes interference claims based on proof that use of FMLA-protected leave was a “negative factor” in a later adverse employment decision. Second, a concurring opinion in one of the circuit court’s decisions asserted that treating this type of claim “under Sec. 2615(a)(1) is more appropriate than invoking the opposition clause of Sec. 2615(a)(2).” Third, in January 2009, the Department of Labor amended the first sentence of 29 C.F.R. Sec. 825.220(c) to state, “The Act’s prohibition against ‘interference’ prohibits an employer from discriminating or retaliating against an employee or prospective employee for having exercised or attempted to exercise FMLA rights,” describing this as a “clarification [that] will have no impact on employers or workers.”

“Negative factor” theory. Combining this interpretation of cognizable interference claims with prior Eighth Circuit cases declaring that an employer’s intent is irrelevant to Sec. 2615(a)(1) claims, the employee argued that her employer’s admission that the corrective action notice was “a negative factor” in her termination, and its “reliance” on 18 hours of FMLA protected leave in the corrective action notice, conclusively establish interference with her FMLA rights. As the “negative factor” theory was an interference claim, the employee argued that she need not present evidence showing that her employer’s proffered reasons for the May 2009 termination were pretextual.

Rejecting that argument, the court wrote that whatever the merits of the employee’s interpretation of Sec. 2615(a)(1) as an original proposition, her argument ignored the fact that numerous recent Eighth Circuit decisions have adhered to the Stallings interference/retaliation dichotomy, including decisions after the promulgation of revised Sec. 825.220(c). Noting that it was bound by those decisions, the panel affirmed the dismissal of the Sec. 2615(a)(1) interference claim.

In addition, the appeals court wrote that it was important to note that summary judgment was appropriate here even if a Sec. 2615(a)(1) interference claim may be based upon proof that an employee’s use of FMLA leave was a “negative factor” in a subsequent adverse employment action. The employee carefully avoided the question of whether her employer had any factual defense to her negative factor theory, which she presented as a form of strict liability because her employer’s intent was irrelevant. “This is clearly contrary to Eighth Circuit cases holding that Sec. 2615(a)(1) is not a strict liability statute — an employer is not liable for interference if its adverse decision was unrelated to the employee’s use of FMLA leave.”

The employee failed to show that taking 18 hours of retroactively designated FMLA leave was a “negative factor” that caused or even influenced her employer’s decision to take corrective action. Because the corrective action was not influenced by FMLA leave, it was plainly a relevant and legitimate “negative factor” in determining that the employee’s “no-call-no-show” absences warranted termination, and the undisputed facts showed the employer would have made the same adverse decisions whether or not the employee was afforded the retroactively designated FMLA leave.

The court also rejected the employee’s alternative assertion that it was an error to dismiss her Sec. 2615(a)(2) retaliation claim. The court refused to consider her argument that including 18 hours of retroactive FMLA leave in the corrective action notice was direct evidence of retaliation because it was not presented to the district court. Noting the issue was whether there was sufficient evidence that her discharge was the result of FMLA retaliation, the court found insufficient evidence to create an issue of fact and affirmed the district court.

3rdCir: FLSA opt-in collective actions not “inherently incompatible” with Rule 23 opt-out class actions

The Third Circuit rejected a lower court ruling that a Rule 23 opt-out class action based on state employment laws paralleling the FLSA were “inherently incompatible” with the opt-in procedures provided by the FLSA (Knepper v Rite Aid Corp, March 27, 2012, Scirica, A). Nothing in the plain text of FLSA Sec. 216(b) addressed the procedure for state law claims, nor did the provision’s legislative history establish a clear congressional intent to bar opt-out actions based on state law. Consequently, the Third Circuit joined the Second, Seventh, Ninth and D.C. Circuits in ruling that “inherent incompatibility” does not defeat otherwise available federal jurisdiction.

Background. Assistant store managers for Rite Aid in Maryland and Ohio joined a nationwide opt-in action under Sec. 216(b) filed in a federal district court in Pennsylvania. Subsequently, they initiated Rule 23 class action lawsuits in their respective states seeking damages for their alleged misclassification as exempt employees under state law. The Maryland court dismissed the state law claims under the “first filed” rule, deferring to the Pennsylvania court. The Ohio action was transferred to the Pennsylvania court based on a forum selection clause in the employee’s contract. Thereafter, the federal district court in Pennsylvania ruled that the Rule 23 opt-out class actions based on state employment laws paralleling the FLSA were “inherently incompatible” with the opt-in procedure provided by the FLSA. 

The concept of inherent incompatibility arose in the context of dual-filed FLSA opt-in and state law opt-out class actions where the federal court was asked to exercise supplemental jurisdiction over state law claims that paralleled the claims under the FLSA. Some district courts have reasoned that the contrast between an opt-in and opt-out procedure bars the federal courts from hearing such “combined” actions. In the instant case, the Pennsylvania court applied this reasoning to independent class actions based on state law claims brought under federal diversity jurisdiction.

Inherent incompatibility. The Third Circuit observed that the concept of inherent incompatibility has not fared well at the appellate level. Four courts, including the Second, Seventh, Ninth and D.C. Circuits, have rejected its application to dual-filed FLSA and class actions. Specifically, the Third Circuit noted that the Seventh Circuit, ruling in Ervin v OS Rest Servs, Inc, found nothing that suggests that “the FLSA is not amenable to state law claims for related relief in the same federal proceedings,” especially since the FLSA contains an express savings clause establishing Congress’s intent not to preempt state law. 

The Third Circuit agreed that the plain text of FLSA Sec. 216(b) provides no support for the concept of inherent incompatibility. Neither Sec. 216(b) nor any other FLSA provision addresses causes of action for relief under state employment law. Those courts endorsing the concept of inherent incompatibility have reasoned from congressional intent. However, the appeals court questioned the implementation of perceived congressional intent absent any clear textual or doctrinal basis. Reliance on remarks by legislators “not to supplement, but to supplant the duly enacted statutory text ‘circumvent[s] the Article I process.’”

Further, the appeals court rejected Rite Aid’s view of the legislative purpose of the Portal-to-Portal Act. The full legislative record casts doubt on Rite Aid’s contention that Sec. 216(b) was intended to eliminate representative opt-out actions. Rather, the historical evidence establishes that Congress created the opt-in scheme primarily as a check against the power of unions, and as a bar against one-way intervention by plaintiffs who would not be bound by an adverse judgment. Neither purpose speaks to the propriety of an opt-out class action, especially since modern Rule 23 opt-out actions did not exist at the time and had not occurred under the earlier FLSA enforcement scheme. Consequently, the court disagreed that certifying an opt-out class based on state employment law contravened the congressional purpose behind the Portal-to-Portal Act. 

Countervailing purpose. Moreover, the appeals court determined that a countervailing congressional purpose can be found in the Class Action Fairness Act (CAFA), which provides federal jurisdiction over state law class actions that satisfy its requirements. Further, the court rejected Rite Aid’s argument that its decision in De Asencio v Tyson Foods, Inc, supported the concept of inherent incompatibility. Although the appeals court determined that a lower court abused its discretion in exercising supplemental jurisdiction over an opt-out class action based on state law together with an opt-in collective action under the FLSA, that case presented two novel state law issues, and the federal action was merely an appendage to the more comprehensive state action. Thus, De Asencio was distinguishable. Independent jurisdiction existed over the employees’ claims under the CAFA. Accordingly, the Third Circuit reversed the district court’s judgment with respect to inherent incompatibility.
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