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September 29, 2021 

Will the U.S. Supreme Court take up FTC 
enforcement again this term? 
 
By Jeffrey May, J.D. 
 
As the first Monday in October quickly approaches, a picture of what the U.S. Supreme Court’s 
docket for the October 2021 terms is starting to form. Last term, the Court issued decisions in two 
cases closely-watched by the antitrust and trade regulation community: National Collegiate 
Athletic Assn. v. Alston, holding that certain NCAA limits on education-related benefits for 
student-athletes violated the antitrust laws, and AMG Capital Management, LLC v. FTC, which 
concluded that Congress did not grant the Commission authority to obtain monetary relief directly 
from courts under Section 13(b) of the FTC Act and to permit the agency to bypass the 
requirements of the administrative process. During this term, the Court is once again being asked 
to weigh in on Federal Trade Commission cases. In one dispute, the structure and practices of the 
agency in the context of a merger investigation are in question, as well as federal district court 
jurisdiction to challenge the process. In the other, the Court is being asked to consider whether the 
FTC and the Fifth Circuit properly applied rule of reason analysis in an antitrust challenge to a 
reverse payment settlement between pharmaceutical companies. 
 
Federal Court Jurisdiction over Pre-Enforcement Challenges to FTC, 
Constitutional Questions  
 
In Axon Enterprise, Inc. v. FTC, Dkt. 21-86, the Court is being asked to determine whether a 
federal district court has jurisdiction to hear a suit in which a respondent in an ongoing FTC 
administrative proceeding seeks to enjoin that proceeding on constitutional grounds. At issue is a 
decision of the U.S. Court of Appeals in San Francisco holding that the federal courts lacked 
jurisdiction to hear structural constitutional challenges to the FTC Act while the administrative 
process was pending.  
 
The petition was filed by Axon Enterprise, Inc., a manufacturer of tasers and body-worn cameras 
for law enforcement, which acquired Vievu LLC, described as “an essentially insolvent 
competitor.” After the FTC raised antitrust concerns, Axon sued the FTC, seeking to block an 
administrative action that the FTC might initiate and challenging the constitutionality of the agency 
itself. The complaint alleged that (1) combining investigatory, prosecutorial, adjudicative, and 
appellate functions within a single agency deprived Axon of due process and (2) administrative 
law judges were improperly protected from Executive Branch oversight. The FTC shortly 
thereafter filed an administrative complaint challenging the acquisition. The district court 
dismissed Axon’s case for lack of jurisdiction, and a divided Ninth Circuit affirmed. According to 
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the appellate court, Axon was required to first move forward before the agency and then present 
its constitutional challenges to a federal court of appeals after the administrative proceeding. The 
administrative proceeding has been stayed. In July 2021, Axon petitioned the Supreme Court for 
review. 
 
Specifically, the petition for certiorari asks whether: (1) the FTC Act’s provision limiting federal 
court review of FTC actions to federal appellate court jurisdiction over cease-and-desist orders 
effectively stripped the federal courts of jurisdiction over constitutional challenges to the FTC 
itself; and (2) the structure of the FTC, including the dual-layer for-cause removal protections 
afforded its administrative law judges (ALJs), is consistent with the Constitution.  
 
With respect to its right to federal court review, the petitioner argues that the Supreme Court  
should apply its reasoning in its 2010 decision in Free Enterprise Fund v. Pub. Co. Acct. Oversight 
Board, 561 U.S. 477, to this case and allow the federal courts to rule on the constitutionality 
question without first forcing the accused party to undergo the lengthy and expensive 
administrative process. Axon contends that the divided Ninth Circuit erred when it inferred that 
the federal court authority did not exist because the FTC Act limited federal court oversight to 
rulings on cease-and-desist orders. Federal court oversight should be ruled to exist, it was argued, 
in all cases unless the act specifically excluded it. Thus, because the FTC Act did not specifically 
exclude federal oversight of questions of the agency constitutionality, Axon should be allowed to 
raise the question in federal court prior to the end of the administrative process. 
 
As for the merits, Axon sought to challenge the FTC’s administrative enforcement process. Axon 
raised three claims for the district court to decide: (1) whether the clearance process used to 
determine if the FTC or Department of Justice Antitrust Division will review a merger violates 
due process, (2) whether the fact that the FTC combines investigatory prosecutorial, adjudicative, 
and appellate functions within a single agency violates due process, and (3) whether the dual-layer 
of protection given to FTC ALJs violates the Appointments Clause of Article II of the Constitution. 
The appellate court concluded that Axon’s claims were the type Congress intended to be reviewed 
under the FTC Act’s statutory review scheme. In its petition, Axon contends that the FTC Act 
unconstitutionally protects administrative law judges from Executive Branch oversight. They are 
double-insulated from review, which violates the Due Process Clause. Those dual-layer 
protections, Axon argues, are unconstitutional under Free Enterprise Fund. 
 
Axon contends that it its case “well illustrates what awaits parties subjected to the jurisdiction of 
unaccountable executive officers insulated from any prospect of immediate judicial review.” 
According to Axon, although the company offered to divest Vievu and to infuse the new owner 
with millions of dollars in working capital to resolve the FTC’s concerns, the agency “insisted that 
Axon surrender its intellectual property too,” effectively “turn[ing] Vievu into a ‘clone’ of Axon.” 
 
FTC response. In response to the petition, the FTC argues, among other things, that it would be 
premature to take up the case. The FTC states that “the courts below never reached the merits, and 
there would be no sound reason for this Court to do so in the first instance, even if the Court 
concluded that the district court had jurisdiction over petitioner’s suit.” The agency goes on to say 
that the “Court could not decide the merits of petitioner’s constitutional challenge unless it first 
determined that petitioner’s suit fell within the jurisdiction of the district court. And even if the 



©2021 CCH Incorporated and its affiliates. All rights reserved. Reprinted with permission from CCH Incorporated. 3 

Court reached that conclusion, it would be contrary to the Court’s usual practice for it to resolve 
the separation-of-powers issue in the first instance.” 
 
On the issue of federal court jurisdiction, the FTC argued that the FTC Act reflects a “fairly 
discernable” intent to preclude district court review of the matter. In addition, the agency contends 
that there is no split among the circuits on the issue. 
 

Various courts of appeals are currently considering 
similar constitutional challenges in the course of 
reviewing final agency orders issued after the 
completion of administrative proceedings, where the 
jurisdictional obstacles present in this case are not 
implicated. –FTC Brief. 

As for the merits, the FTC suggests that other cases raising similar constitutional questions would 
be better suited. “Various courts of appeals are currently considering similar constitutional 
challenges in the course of reviewing final agency orders issued after the completion of 
administrative proceedings, where the jurisdictional obstacles present in this case are not 
implicated,” the agency points out. 
 
Support for petitioner. The petitioner has the support of the U.S. Chamber of Commerce. “The 
FTC is poised to unleash a torrent of new enforcement actions,” the Chamber said in a friend-of-
the-court brief. “Petitioner is the tip of the iceberg of private litigants facing the prospect of having 
to endure unconstitutional FTC adjudicatory proceedings now just to obtain judicial review later.” 
 
Commission, Appellate Court Review of Reverse Payment Settlement 
Agreements 
 
The High Court also has been asked to consider how the FTC and the federal appellate courts 
should apply the Supreme Court’s 2013 decision in FTC v. Actavis, Inc. In Actavis, the Court held 
that reverse payment settlements, even when they limit competition within the scope of the patent, 
can still violate the antitrust laws, and should be analyzed under the rule of reason. At issue is a 
decision of the Fifth Circuit in what has been described as the FTC’s first fully litigated reverse 
payment case since Actavis.  
 
In Impax Laboratories, Inc. v. FTC, Dkt. 21-406, generic drug manufacturer Impax Laboratories 
filed a petition for certiorari, questioning a ruling of the U.S. Court of Appeals in New Orleans 
that Impax violated antitrust laws by accepting payments ultimately worth more than $100 million 
to delay the entry of its generic version of Endo Pharmaceuticals Inc.’s branded extended-release 
opioid pain reliever Opana ER for more than two years pursuant to a “reverse payment” or “pay-
for-delay” settlement of patent litigation. Impax contends that the Fifth Circuit improperly 
employed an abbreviated form of review of the settlement agreement, that considers patent 
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settlements to be conclusively unlawful whenever they convey “valuable consideration” from the 
branded manufacturer to the generic manufacturer rather than a full rule of reason review. 
 
Unlike the Axon case, this matter involves a fully litigated administrative proceeding and appellate 
court review. In January 2017, the Commission issued an administrative complaint alleging that 
Impax had entered into an unlawful reverse payment settlement with Endo. Although the 
Administrative Law Judge’s (ALJ’s) Initial Decision rejected the allegations, the Commission in 
March 2019 reversed. It found that Complaint Counsel proved that the agreement between Impax 
and Endo violated Section 5 of the FTC Act and entered a cease-and-desist order. 
 
On appeal, Impax argued that the FTC’s decision misapplied the Supreme Court’s holding in 
Actavis and effectively “rewrote the rule of reason to achieve a ban on reverse-payment settlements 
that the Supreme Court has already rejected.” The company contended that the FTC “took a red 
pen to the rule of reason, revising the legal standard at each step to ensure that the result of every 
reverse-payment case will be preordained.” The Fifth Circuit denied the petition for review.  
 
Questions presented, arguments. The petition asks: (1) whether the presence of a “reverse 
payment” that exceeds a patentee’s saved litigation costs and the value of any services provided 
by a patent challenger suffices to render a patent settlement unlawful, despite this Court’s holding 
to the contrary in Actavis; and (2) whether courts reviewing antitrust challenges to patent 
settlements can disregard evidence of the strength of the patents at issue, as the Fifth Circuit held 
here, or instead whether they must consider what “the patent’s strength would otherwise permit,” 
as the Third Circuit held in King Drug Co. of Florence v. Smithkline Beecham Corp. 
 

Even though the Fifth Circuit couched its opinion in 
the language of the rule of reason, its analysis 
ultimately means that patent settlements will always 
be unlawful whenever they contain a reverse 
payment and regardless of their procompetitive 
benefits.–Impax petition. 

According to Impax, the Fifth Circuit’s decision ultimately means that all patent settlements will 
always be unlawful whenever they contain a reverse payment and regardless of their 
procompetitive benefits. “Even though the Fifth Circuit couched its opinion in the language of the 
rule of reason, its analysis ultimately means that patent settlements will always be unlawful 
whenever they contain a reverse payment and regardless of their procompetitive benefits,” the 
petitioner contends. If not overturned, the net result of the Fifth Circuit’s decision will be fewer 
generic drugs arriving to market in a timely manner, less competition, and higher drug prices. 
 
Impax argues that the FTC will always satisfy its initial burden to show anticompetitive effects 
when it challenges a reverse payment settlement under the Fifth Circuit’s standard. The appellate 
court held that the Impax-Endo settlement “replaced the ‘possibility of competition with the 
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certainty of none’” and that this was sufficient to satisfy the FTC’s burden. Impax also argues that 
the Fifth Circuit erred at the second and third steps of the rule of reason analysis by assuming that 
the settlement had procompetitive benefits at the second step, and holding at the third step that the 
FTC met its burden to show a less restrictive alternative to the settlement. 
 
FTC response. The FTC’s response is due October 15. 
 
FTC Analytical Framework for Trademark Agreements—Another Issue on the 
Horizon? 
 
Another closely-watched case questioning the analytical framework applied by the FTC involves 
trademark settlement agreements. That case has not been raised to the Supreme Court. The Second 
Circuit decision, vacating an FTC order, was just issued in June, and the agency’s request for panel 
rehearing or rehearing en banc was denied in late August. However, the questions raised in the 
dispute will likely persist. In the FTC’s petition for rehearing, the agency argued that the panel of 
U.S. Court of Appeals in New York City violated Second Circuit and Supreme Court precedent. 
The agency cites the Supreme Court’s Actavis decision and the Fifth Circuit’s Impax decision, 
discussed above. 
 
In 1-800 Contacts v. FTC, Case No. 18-3848, the Second Circuit held that trademark settlement 
agreements between 1-800 Contacts and its competitors did not have an obvious anticompetitive 
effect on the market and should not have been classified as “inherently suspect” by the FTC and 
subject to a “quick look” standard of review. Thus, the “rule of reason” was the correct analytical 
standard of review, and under this approach, no violation of the Sherman Act or FTC Act occurred, 
according to the appellate court.  
 
Under the agreements, the parties agreed not to advertise their products on certain search engines 
by restricting their bidding on keywords at search engine auctions. The appellate court found that 
the procompetitive justification for the conduct—protecting trademarks—outweighed any 
anticompetitive effect these agreements might have in the contact lens market. It also pointed out 
that the FTC offered no empirical evidence to back its theoretical and anecdotal claims of increased 
prices and anticompetitive effects. The appellate court vacated the opinion and order of the 
Commission and remanded with instructions to dismiss the administrative complaint, which 
identified bidding agreements as inherently suspect. 
 
Other Pending Antitrust Petitions 
 
The two petitions in FTC cases are not the only antitrust issues before the Supreme Court this term. 
Requests for review in a couple of other antitrust cases also have been filed so far this term. One 
case involves the reach of the Local Government Antitrust Act of 1984, and the other deals with 
the summary judgment standard under Rule 56 in a vertical agreement case. 
 
Definition of a “local government” under the Local Government Antitrust Act of 1984. The 
type of organizations protected under the Local Government Antitrust Act of 1984 is the subject 
of another petition for review. In Benitez v. The Charlotte-Mecklenburg Hospital Authority, Dkt. 
21-271, a hospital patient alleging that Charlotte-Mecklenburg Hospital Authority implemented 



©2021 CCH Incorporated and its affiliates. All rights reserved. Reprinted with permission from CCH Incorporated. 6 

steering policies that violated antitrust law, asks whether the hospital authority qualified, under the 
Local Government Antitrust Act, for “local government” immunity from liability for monetary 
damages.  
 
The question presented is whether a multibillion-dollar “hospital authority” that operates in 
multiple states in a manner indistinguishable from private hospitals is a “local government” for 
purposes of the Local Government Antitrust Act of 1984. In question is a decision of the U.S. 
Court of Appeals in Richmond, Virginia, affirming dismissal. The petitioner argues that the Fourth 
Circuit’s definition of “local government” is in direct conflict with the Tenth Circuit’s, which 
previously held in Tarabishi v. McAlester Reg’l Hosp., 951 F.2d 1558 (10th Cir. 1991), that a 
healthcare entity in Oklahoma sharing all the relevant features of respondent’s operation is not a 
local government for purposes of the Act. 
 
The petitioner has the support of the antitrust and health policy scholars and the American Antitrust 
Institute. In a friend-of-the-court brief, they urge the Court to grant the petition and “to provide 
lower courts with the guidance necessary for interpreting the LGAA’s immunity provisions, and 
to resolve the clear circuit split the Fourth Circuit’s decision created.” 
 
Inference of vertical conspiracy between manufacturer and distributor. The Court also has 
been asked to consider whether the Eleventh Circuit correctly ruled that an antitrust plaintiff failed 
to provide sufficient details of a vertical conspiracy to proceed to a jury trial. 
 
In American Contractors Supply, LLC v. HD Supply Contractors Supply, Ltd., Dkt. 21-156, a case 
involving a manufacturer’s response to complaints from distributors, the Court is being asked to 
consider the appropriate summary judgment standard. The case was filed by American Contractors 
Supply—a tilt-up wall construction equipment seller. The plaintiff alleged that a competitor 
conspired with the sole domestic manufacturer of tilt-up construction supplies to exclude it from 
the Florida market. The U.S. Court of Appeals in Atlanta affirmed summary judgment, holding 
that the evidence was equally consistent with independent conduct as with concerted action. 
American Contractors Supply filed a petition for review asking whether Federal Rule of Civil 
Procedure 56 permits a court to weigh competing evidence of a material fact from the moving 
party to grant summary judgment if the nonmoving party has offered evidence giving rise to the 
inference of the material fact. 
 
The case was distributed for conference on October 8. 
 
Conclusion 
 
As the Court kicks off its October 2021 term, additional petitions in antitrust cases likely will be 
added. Following last term’s two high-profile decisions of interest for the antitrust and trade 
regulation community, the petitions noted above will be closely watched. FTC enforcement efforts, 
once again, could be scrutinized by the Court. Even if the Court takes a pass on these petitions, the 
issues will likely resurface as the FTC continues to ramp up its enforcement efforts. 
 
 


