
VitalLaw™
Banking and Finance Law Daily Wrap Up, WORTH NOTING—Other
regulatory, legislative, litigation, and industry developments, (Aug. 27,
2021)

Banking and Finance Law Daily Wrap Up

Click to open document in a browser

By WK Editorial Staff

A weekly roundup of other items of interest to the banking and finance law community.

BANK SECRECY ACT—The Office of Foreign Assets Control has entered into a settlement with Bank of China
(UK) Limited for apparent violations of the Sudan Sanctions Regulations. In an enforcement release, OFAC
stated that Bank of China UK voluntarily self-disclosed the transactions and agreed to remit $2,329,991 to
settle potential liability for processing 111 transactions in apparent violation of OFAC’s now-repealed Sudan
sanctions program, which prohibited the exportation, directly or indirectly, to Sudan of any goods, technology,
or services from the United States. The transactions through the U.S. financial system on behalf of parties
in Sudan occurred between Sept. 4, 2014 and Feb. 24, 2016, and totaled $40,599,184. Bank of China UK’s
internal customer database did not include reference to Sudan in the name or address fields of either customer;
accordingly, messages processed for those customers through U.S. banks did not include any references to
Sudan.

COMMUNITY DEVELOPMENT—9th Cir.: In reviewing claims brought by certain public housing residents
and the Southwest Fair Housing Council (collectively SFHC), alleging violations of the Fair Housing Act for
discriminatory policies by the Maricopa Domestic Water Improvement District (Maricopa District) and others, a
three-judge panel of the U.S. Court of Appeals for the Ninth Circuit upheld the lower court’s summary judgment
in favor of the Maricopa District. Among other things, SFHC contended that Maricopa District’s policy increased
to $180 the refundable security deposit required of new public housing customers before the District would agree
to provide water services, "while non-public housing customers were subject only to a $55 deposit," purportedly
causing a "disparate impact" under the Fair Housing Act because the District’s public housing customers "are
disproportionately African American, Native American, and single mothers." The appellate panel determined that
the Maricopa District "established by undisputed evidence that the policy served in a significant way the District’s
legitimate business interests" and that SFHC "failed to establish a triable issue of fact that there existed an
equally effective, but less discriminatory, alternative." Likewise, despite SFHC’s allegation that a "discriminatory
animus was a motivating factor" behind the Maricopa District’s decision to implement its policy, the Ninth Circuit
panel rejected that disparate treatment claim under the FHA, holding that the plaintiff-appellants "did not adduce
evidence sufficient to establish a triable issue of fact with respect to that claim" (Southwest Fair Housing Council,
Inc. v. Maricopa Domestic Water Improvement District, Aug. 23, 2021, Bea, C.).

CRIMES AND OFFENSES—S.D.N.Y.: In keeping with an underlying plea agreement in the U.S. Government’s
case against defendant Gerard Canino in which Canino pleaded guilty to conspiring to commit wire fraud and
bank fraud (18 U.S.C. §1349), one of the three counts charge, the federal district court in New York City has
issued a "Preliminary Order of Forfeiture/Money Judgment" against Canino for over $66.6 million. Moreover, that
$66.6 million money judgment, "representing the amount of proceeds traceable to the offense charged in Count
One of the Indictment" that Canino "personally obtained," is deemed part of his sentence and is "included in the
judgment of conviction therewith" (U.S. v. Canino, Aug. 25, 2021, Gardephe, P.).

CRIMES AND OFFENSES—10th Cir.: Despite pleading guilty to a single count of bank fraud (under 18 U.S.C.
§ 1344) and "stipulating to restitution tied to that count and two other soon-to-be-dismissed bank-fraud counts,"
defendant Alan Williams contested on appeal the federal district court’s apportionment of the "total restitution
between WebBank and Wells Fargo Bank, as recommended by the Presentence Report." The Tenth Circuit
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concluded that, although Williams agreed to an appeal waiver in his plea agreement, that appeal waiver did not
bar his total-restitution challenge. However, the federal appellate court ultimately determined that "any issue from
the apportionment would be an issue between Wells Fargo and WebBank, and they have none." The federal trial
court’s restitution order and prison sentence were affirmed (U.S. v. Williams, Aug. 23, 2021, Phillips, G.).

FAIR CREDIT REPORTING—9th Cir.:In connection with the U.S. Supreme Court’s 5–4 decision in a Fair Credit
Reporting Act class-action damages case in which the Court held that a plaintiff must demonstrate concrete
harm or "injury in fact" to recover damages against a defendant in federal court based upon a statutory violation
(see Banking and Finance Law Daily, June 25, 2021), the Court reversed a ruling by the U.S. Court of Appeals
for the Ninth Circuit and remanded the case to it for further disposition. Now, the Ninth Circuit, in turn, has
remanded the case to the federal trial court in a very brief order (Ramirez v. TransUnion LLC, Aug. 23, 2021, per
curiam.).

GOVERNMENT SPONSORED ENTERPRISES—In June 2012, the Federal Housing Finance Agency adopted
a Suspended Counterparty Program (SCP) to provide government sponsored enterprises Fannie Mae, Freddie
Mac, and the Federal Home Loan Banks (regulated entities) with protection from counterparty risks. Under
the SCP, each regulated entity must refer to the FHFA any current or former counterparty or an affiliate that
has been convicted of, or sanctioned administratively for, engaging in mortgage-related fraud or other financial
misconduct within the last three years. The FHFA’s Office of General Counsel (OGC) reviews each referral to
determine whether to propose that the referred counterparty be suspended from conducting further business
with the regulated entities for a fixed period of time. In 2017, the Office of Inspector General (OIG) found
that the OGC had failed to resolve a large backlog of SCP referrals and recommended it develop a plan with
timeliness standards to prevent future backlogs. The current OIG compliance review was conducted to test
OGC’s adherence to its new SCP referral timeliness standard for the 44 referrals received from Oct. 1, 2019,
through Nov. 30, 2020. The OIG found that the OCG’s processes failed to track SCP referral time deadlines.
Because the OGC did not implement effective timeliness standards for SCP referrals as found in two consecutive
OIG compliance reviews, the OIG closed the 2017 recommendation as rejected.

GOVERNMENT SPONSORED ENTERPRISES—The Federal Housing Finance Agency’s Office of Inspector
General (OIG) has published a working paper titled Enterprise Multifamily Variable-Rate Mortgages. According
to the OIG, government sponsored entities Fannie Mae and Freddie Mac (the Enterprises) each acquired record
multifamily mortgage volume in 2020. The share of Enterprise multifamily mortgage acquisitions with variable
rates has varied over time. As of March 31, 2021, 9 percent of Fannie Mae’s multifamily portfolio had variable
rates. As of May 31, 2021, 23 percent of Freddie Mac’s multifamily portfolio had variable rates. The OIG paper
provides background information on the Enterprises’ multifamily programs, FHFA and Enterprise views regarding
the risk associated with the variable-rate share of Enterprise multifamily mortgages, and Enterprise actions taken
to mitigate the risk.

Attorneys: Christopher Brancart (Brancart & Brancart) for Southwest Fair Housing Council, Inc., Tavita Pena,
and Jennifer Peters. Jeffrey C. Matura (Barrett & Matura, P.C.) for Sirius XM Holdings Inc. and Maricopa
Domestic Water Improvement District. Nicole Ware Friedlander, U.S. Attorney's Office, for the United States.
Harry Conrad Batchelder, Jr. (Law Office of Harry C. Batchelder Jr.) for Gerard Canino. Paul Farley for the
United States. Beale C. Tejada (Crane & Tejada, P.C.) for Alan Alonzo Williams.

Companies: Southwest Fair Housing Council, Inc.; Sirius XM Holdings Inc.; TransUnion LLC; WebbBank; Wells
Fargo Bank
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